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JIIDGIEIS OF THE SUPREME m OTHER COURTS 



OF 



MAUBITIUa 



£DIT£I> 

BY A. PISTON, ATTOR^ÎEY AT LAW. 



COVRT OF BAKKRVPTCY. 



CEasioir DE BiEKS, — Concobdat, — Pbépkeeîîce 

ACCOBDKE A l'un DES CBEAKCIEBS, — CONCOB- 
DAT ACCEPTlâ PAB LA MA.TOBÎTÉ DES CBEAKCIEBS 
ET BEJETÉ PAB LA CoifB. 

Un projet de Concordat conférant préférence à V un 
des créanciers sur les autres^sans avantage équiva- 
lent pour ces demid's, a été rejeté par la Cour à 
la demande de la minorité, bien qu*il fût accepté 
par la majorité légale des créanciers. 



Cessio Boxobvm, — Abbaxgemest, — Undue 

PBEFEBENCE, — AbBAKGEMENT ACCEPTED BY 
TUE MAJOBITY OF CBEDITOKS AND ANNULLED 
BY THE COUBT, 

Where a proposed Arrangement stipulated inter 
alia that a mortgage over the ivhole subjects 
should bê given in favor of one of the personal 
creditors fir his debt of $150,000, tcithout ivhat 
teas deemed an adequate advantage^ the Court, 
on the opposition of a mivoritg of the creditors, 
refused to confirm the Arrangejnent as a rea-. 
sonahle one, although there was more than three- 
fourths of the ci'vditors in favor ofjccepting the 
Arrangement, 



In re : Cessio Bonorum HEIBS L ANOVOABEDE. 

Before His Honor the CniEF Judge. 

The Hon. H. Kœnig, of Counsel for Petitioiiere ; 
W. FiNNiss, attorney for same ; 
The Hon. V. Naz, 1 of Counsel for accepting 
J. L. CoLTN, J creditors; 

E.D^ÎSe. I Attorneys for same; 



A. Legall, 
E J. Leclézio, 



Counsel for contesting ere 



]ofC 
, ) ditors ; 

G.EÏr'T^^l^^^^^^^y^ 

\\st February 1866.] 



The Coubt : — In this case the only question 
for decision, at present, is whether the Arrange- 
ment proposed by the Petitioners : the heirs of 
the late Mr. Lanougarède, and accepted by more 
than the statutory majority of creditors, ought 
or ought not to be confirmed by the Court. 

The discussion has been of more than usual 
interest from the large amount of the pecuniary 
claims at stake and the somewhat peculiar circum- 
stances in which the question comes before the 
Court. —The late Mr. Pierre A'^ictor Lanougarède 
died in Port Louis on the Ist July 1865. His 
property consisted chiefly of a large number of 
sugar estates and appurtenances and of many va- 
luable immoveable subjects in the town of j?ort 
Louis. The present applicants, who are his heirs, 
accepted the succession purely and simply, there- 
by rendering themselves, in terras of law, liable 
for all his debts. Mr. Lanougarède had been nmr- 
ried. His wife predeceased him by about a year. 
They had been married in community, and after 
the wife^s death, the common property, including 
the sugar estates and houses in Port Louis, was 
exposed for sale with the view of having a division 
made between the husband and the creditors 
and heirs of the community. At the sale, the 
whole subjects were bought by Mr. Lanouga- 
rède, and it is one of the grounds of complaint 
of the objecting minority, in the present case, 
that the heirs, after the death of Mr. Lanouga- 
rède, have gone on with the proceeding before 
the notary en pat tage of the community, whereby 
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it is alleged that undue préférences, bj waj of 
mortgage, have been given to ranoas parties, to 
the pr^udice of the general body of the credi* 
tors of the insolvents. This question will be 
examined more particularly in the sequel. 

Some time after the death of Mr. Lanouga- 
rède, the heirs began to encounter serious em* 
barassments m the mimagement of the Estate, 
from the increasing pressure of the numerous 
debts affecting it. It would appear that, as far 
back as September last, they were unable to meet 
the bills then falling due, and many of themhiy 
over unretired. On the 16th November they 
concluded an arrangement with the Ceylon Com* 
pany. Limited and the Oriental Bank, whereby 
advances were to be made on the conditions 
therein mentioned for carrying on the Estates 
for 4 or 5 years. The arrangement among other 
things stipulated for a mortgage in fistvor of the 
Bank for the sum of ^{[150,000, something under 
the amount alleged to be due to it on the bilk and 
on other titles at that date partly at maturity and 
partly not. This stipulation is now maintained 
to be an undue preference given to a creditor 
chiroffraphaire^oT a personal cre£tor,-~to the 
préjudice of all the otner personal creditors, and 
IS the main ground on which the proposed Ar- 
rangement kui been so keenly opposed by a con- 
airable body of the creditors. 

In less than a week after the Arrangement 
was concluded, vis : on the 2l8t NovemW last, 
the heirs called their creditors together and'snb- 
mitted the state of their afffurs Id the meeting' 
and for the flrsttime informed their creditors of 
the agreement with the Bank and the Ceylon 
Company. 

Four Commissioners were appointed by the 
creditors to take a general mortgage over the 
whole property for the benefit of the creditors 
and to prepare a report of the state of the whole 
succession of Mr. Lanougarède. Their report, 
dated dlst November, was laid before the cre- 
ditors at another meeting held on that day. 

The present applications for Cessio Bonorum 
were presented bv the heirs on the 12th De- 
cember last. In their Balance Sheets, the posi- 
tion of the Estate, as at the 16th of the pre- 
ceding month of November, is stated as follows, 
in accordance with the reports of the Commis- 
sioners already alluded to : 

The Sugar Estates are 
iddued at J^ 948,500. 

Burdened with the 
mortgages amount- 
ing to 531.289.33 

Leaving a difference of. ;^ 417,210.67 

The houses in Fort- 
Louis are estimated 
at 169,000. 

With mortgages a- 
mounting to 87,211.50 






Xeavifig a balance of 81,789.50 

.. Otiior assets are stated, including the personal 



estates of the Petitioners, bringing up thee» 
mount of the *' Actif," deducting the mortgagee, 
tothesam of ^$857,269,60; but this include» 
a sum of no less than ;gll49,659.81 of doubtful 
claims, which the Commissioners had discarded 
altogether from their calculations, as worthless. 

The debts of the estate are given as follows : 

Wages due... ... $ 32,849.40 

Accounts due 40,778.54i 

Bills in circulation 519,628.00 

Interest of mortgages in arrear ... 18,662.82 

Throwing out of view the doubtful debts due 
to the estate, which the Commissioners had set 
aside as valueless, but including the personal ef«- 
fectsofthe heirs, the result agreeing with the 
estimation of the Commissioners is that, on the 
whole, an apparent balance of assets over debts 
appears of $ 129,538.53. 

In this state of matters, the proposed Ar- 
rangement or " Concordat," which has given 
rise to so much discussion, was submitted to the 
Court. 

In that document the Petitioners set forth 
their inability to meet their debts from the defi» 
ciency of the late crop ; that an immediate reali- 
zation of the succession is impossible, and would 
be in any view disadvanti^eous to the parties 
interested ; that they had entered into the ar- 
rangement with the Ceylon Çoçipany Limited, 
afad the Oriental Bank, on the i4th November 
1865, already alluded to, to secure the means of 
keeping the estates in a good state of cultivation ; 
that they bad granted the general mortgages as 
wished by the creditors, dated Ist December last, 
in favor of 4 Commissioners on behalf of all their 
personal creditors, (chirographaires ;) that the 
Commissioners had suggested several modifica- 
tions of the proposed arrangements, and among 
others, specially, an immediate sale of certain 
of the immoveable snb^ects of the estate. On 
this recital, the Petitioners ask to be allowed 
a delay of 4 years for payment of the capital of 
their debts of every description ; the debts to 
bear interest at 9 per cent, payable quarterly so 
far as relates to the mortgage or priviledged cre- 
ditors, and as to the personal claims, the inte- 
rest to be payable one year after the expiry of 
the 4 years to be accorded to the Petitioners. 
The capital to be paid at the 4 terms of the 
15th December 1866, 1867, 1868 and 1869, the 
terms of payment to be increased if the sums 
drawn from realizing the estate and from the 

Ç reduce of the lands shall warrant such increase, 
t pronosed that the estate shall be maiiag- 
ed by Air. Bazire, a son of one of the Petition- 
ers, with the assistance of three Commissioner» 
named by the creditors with full powers of 
sale, &c., &c. The prices of the subjects sold 
to be paid in money or with the obligations of 
the estate ; that a special Inspector be appointed 
to excute the instructions to be given for the 
management of the estate ; that the moveable 
debts due to the estate shall be realized as sj^ee-- 
dily and completely as possible ; that the housea 
in town and three of the sugar estates thereni. 
named shall be sold as soon as may be, the pries 
to be payable in the moveable obligations due Ixf 
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the estates ; that a mortgage be granted by the 
heirs over théïr own personal proper^, but not 
to be operated upon till the estates of the late 
Mr- liMOttgarède are exhausted ; that in case of 
the Arrangement not being unanimously accept- 
ed, it shidl be submitted to this Supreme Court 
for confirmation in terms of law. 

This proposed Arrangement has not been ac^ 
eepted by all the personal creditors, t. e. by 
those creditors who are most interested in the 
matter, the mortgaged creditors not being affect- 
ed bjr any such agreement. A very strong op« 
position has been mauifested from the first moot- 
ing of the matter, and a rigid scrutiny of the 
claims and titles of the supporters of the Ar- 
rangement has been insisted on and gone 
through, at the instance of the opposing cre- 
ditors. The result is that, without computing 
Tarions claims which might have admitted of 
«ome dispute, there is much more than a clear 
majority of three fourths in number and value 
of the personal creditors, who accepted the 
Arrangement. 

The numbers stand thus : for the Arrange- 
Tnent, 62 creditors with debts in the aggregate 
of ^349,114 ; against the arrangement^ 11 ere- 
ditors with debts amounting to ;$[27,820. 

So standing the votes of the creditors, the 
next, and as we have already said, the only 
other inquiry in the matter is whether the pro- 
posed Arrangement ùught to be approvea of 
and confirmed by the Court. The local law on 
the matter is contained in § 85 of the Insol- 
Tency Ordinance, No. 28 of 1856, which runs in 
these terms : 

" Any agreement made pending or after the 
Cèssio Bonorum between the debtor and three 
fourths in number and value of his creditors, 
shall, subject to the approval of the Court, be 
binding upon all his creditors. If the Court 
shall deem such agreement reasonable, it shall 
order the same to be filed and entered of Record 
in the Begistry and shall further order that the 
Cessio Bonorum be discontinued or annulled, as 
the case may be. Any creditor shall be entitled 
to an office copy of the said agreement upon ap- 
plying to the fiegiatry and paying for the same." 

Two objections, as already mentioned, are 
brought forward by the resistmg creditors. The 
first is grounded on the partition of the commu- 
nity existing between the late Mr. and Mrs. La- 
nougarède, the second on the preference, by way 
of mortgage, for the sum of ;S[150,000, which has 
been accorded by the heirs, to the Oriental Bank, 
over the other " chirographaires" or personal 
creditors. 

Now, as to the first objection, the Court is un- 
able to perceive how the proceedings for the di • 
vision or " partage " of the property of the com- 
munity of tne late Mr. Lanougarède and his wife 
can affect the decision of the present question. 
The proceeding were begun in his own life time, 
the rights of the creditor of the community ex- 
tended over the whole mass of the property, of 
which half belonged to Mrs. Lanougarède. 



The ** partage '^ was completed on the 26th 
October last and registered on the 4th of the 
following month of November, while the petitions 
for Cfeuio Bimorum, now before the Court, are 
dated and filed on the 12th December last. But, 
moreover, if there is anything wrong in the 
" partage " and the proceedings on which it ia 
based, tne Supreme Court of the Colony is the 
only place where the rights of parties can be 
vindicated, for a single Judge sitting as Commis- 
sioner in a case of Insolvency has no competen- 
cy or power to interfere with those proceeding. 
The remedy, if a remedy is, open to the parties 
who think themselves aggrieved, must be sought 
for elsewhere. This objection, therefore, to the . 
sanctionningdf the Arrangement proposed can- 
not be sustained. 

The Court will now deal with the second ob- 
jection. The opposing creditors maintain that 
the Arrangement, homologating as it does (the 
agreement between the Petitioners and the Cey- 
lon Company and the Oriental Bank, of date the 
16th November last, ought not to be a|>proved 
by the Court. That agreement, it is said, ope- 
rates a most unfair and undue advanta^ in fa- 
vor of one of the personal creditors, viz : the 
Bank, to the prejudice of all the personal cre- 
ditors. 

Now, what are the facts here ? It appears 
that the heirs themselves, being unable to meet 
the engagements of the succession^ after asking 
assistance aa they say, in other quarters, applied . 
to the Ceylon Company Limited for advances. 
That Company told them that it could only assist 
them with the co-operation of the Oriental Bank, 
and that the price of that co-oçeration over and 
above the Interest and Commis non on the ad- 
vances, must be a mortgage in favor of the latter 
for the sum of ^150,000 — about the amount of 
bills and other obligations of the late Mr. La- 
nougarède or his h^irs, which the Bank held 
without any security. The heirs agreed to ac- 
cept those terms and the Arrangement was em- 
bodied in a notarial deed, bearing the date of 
16th November 1865. 

That deed has been thoroughly examined in 
the course of the argument. It is necessary 
that its various provisions should be distinctly 
borne in mind, it proceeds on and embodies a 
previous Bomseing privée dated 14th November, 
entitled conventions between the Oriental Bank, 
the Ceylon Company and the heirs. In those 
conventions it is set &rth that the Oriental Bank 
is a creditor of the late Mr. J^anougarède to the 
extent of ^156,000, pour divers biUets^ titres^ et 
valeurs dont partie échus et partie à échoir. That 
the heirs were unable to pay to the Bank the 
bills actually due, that the Bank had agreed to 
make Arrangements with the Ceylon Company, 
to obtain the necessary advances for the estates, 
but under the express condition that the debt ac- 
tually due to the Bank should be secured by mort- 
gage on the estates of the succession, or by the as- 
signment of mortgages belonging to the succes- 
sion. That the Ceylon Company had accepted that 
condition {knd, at the request of the Bank, had 
agreed to make the necessary advances to the 
heirs and to open the three credits after mention- 
ed, on the footing that the Bank should negociate. 
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to the extent of tlie advances, the bills of the 
heirs endorsed by the Ceylon Company. The first 
credit was to be for gSliOflOO to finish the crop of 
1865 and to make the crop of 1866. The second 
was to be for ;5{300,000 for the crop 1867, and ;he 
third for ;J300,000 for the crop of 1868. The 
Company was to have the control of all the sums 
advanced and of the management of the Estates 
and was to furnish ^directly the food and sup- 
plies, and to pay the interests on the mortgages 
and the wa^es of the laborers, and to have the 
right of visiting the Estates and examining the 
Books when it pleased. Bills were to be grant- 
ed by the heirs, for every advance, at sucn cur- 
rency as the Company might fix, to be renewed 
when it pleased, and to make only one title with 
the deea itself and the " hypothèque " which 
was to be given for the advances. 

The whole sugar remaining to be made of crop 
1865, and the sugars of crop 1866, 1867, and 
1868, on all the eleven estates were pledged for 
the advances, and were to be sold by the Com- 
pany who were to account for the price, deduct- 
ing the brokerage and a commission of 8 o{o. 
The sugars pledged were to be valued, for the 
first year, at 12 millions, for the second and 
third years, at 10 millions, all as a maximum ; 
but wnether the actual produce reached those 
figures or not, the commission on the sale was to 
be drawn on those quantities. An account cur- 
rent was to be stated between the parties and 
to bear interest at 10 o[o, any balance due to 
the estate by the Company was to be paid on 
1st July of each year, while any balance due to 
the Company was to bear interest at the rate of 
10 op per annum till payment, and to be taken 
out of the subsequent credits. If in the event 
of unforeseen circumstances, or of bad manage- 
ment of the estates, it should be perilous for the 
Company to continue the agency, it stipulated 
for the nght to discontinue the advances at the 
end of the first year. The heirs were bound to 
give a mortgagee in security to the Company to 
the amount of $ 350,000 over the whole immo- 
veable property of the succession, to take rank 
after the sum of ^380,000 of existing "hypothè- 
ques." The persons who had an interest in some 
of the estates as co-owners were to intervene to 
the act of hypothecation, but tho interest of the 
heirs Lanougarède in tho estates were to be bur- 
dened with the whole of tho above amount. In 
farther guarantee of the advance to be made by 
the Company, certain debts belonging to the 
heirs Lanougarcde, and secured over the estates 
J^are d" Albert ^ St Julien^ Belle Bive and Beaux 
Songes, a claim of ;$fi5,000 odd on Mr. and Mrs. 
Laurent, a claim of ;J[9,800 odd on Mr. and Mrs. 
Latour St. Ygest. and a claim of â 15,000 odd 
on Mr. Pilot and Messrs. Lionnet brothers, were 
to be assigned to the Company. 

After the mortgages and conveyances in gua- 
rantee above mentioned in favor of the Ceylon 
Company, it was stipulated that a mortgage 
should be granted over the estates of the suc- 
cession Lanougarède and an assignment in gua- 
rantee of the above claims in favor of the Orien- 
tal Bank for the amount of % 150,000 taking 
nmk immediately after tho mortgage of the Cey- 
*^^ Company. 

agreement was not to be binding on the 



Company until the privileged and mortgage crc 
. ditors had consentea not to impede the working 
of the Arrangement. 

Such are the covenants of the " jonventions ' 
embodied and forming the substance of the no 
tarial deed of 16th November 1865. In that lat- 
ter document it is further provided that the ** at 
tributions " in the "partage " of the communit] 
of the late Mr. and Mrs. Lanougarède shall tak< 
precedence of or prime the mortgages of th( 
Ceylon Company and the Oriental Sank. 

It is proper to mention that, on the suggestion 
apparently of the Commissioners appointed bT 
the creditors at their first meeting, some modi- 
fications by no means unimportant, were subse- 
quently accepted by the Bank and the Cejlon 
Company. It was agreed that the mortgages 
should not affect the subjects in the town ofFort 
Louis, and the Bank offered to abandon ii% 
mortgage, if the funds for carrying on the es- 
tates were procured from any other quarter. 

As we have already seen, the objection of the 
dissentient creditors, in this part of their «rgu* 
ment, turns mainly on the change of the position 
of the Oriental Bank effected by this agreement. 
At the date of this document the Bank wai 
simply one of the unsecured personal creditor?, 
or cJiirograpJuiireëfOÎ the succession Lanougarède. 
By the deed it is intended to take the Bank out 
of that category and to place it alone of the eh- 
rographaireê among the secured creditors or Ay- 
pothecairea» For this concession the heirs are to 
have the advances made to them, on the variom 
conditions stipulated with the Ceylon CompaB}.( 

Is this Arrangement as a whole, such a reason- 
able one as the Court can sanction ? 

In the first place it appears to the Court that 
some of the enactments of the Insolvency Ordi- 
nance of 1856 are not immaterial in the decision 
of such a question. By § 14 it is declared that : 
" All mortgages and privileges over any portion 
" of the real estate of a petitioner for a c€ê^9 
" honorum^ inscribed within one month previous 
" to the date of the filing of his petition, shaJ 
" prima facie be reputed null and void as again.'! 
^* the mass of the creditors of the petitioner, sab- 
" ject to the right of the creditor having ae- 
" quired any such mortgage or orivilege to prove 
'* that the same was granted oonû fide for a ts- 
" luable consideration and without due prefer- 
" enco, and not as a security for any pre-exi^ 
'' ing debt." 

So again the immediately following article J 
15 provides that : '* if any debtor, not beincr % 
" trader, being in insolvent circumstances, shall 
" voluntarily convey, assign, transfer, charge, 
" deliver or make over any portion of his real or 
" personal Estate or efiects to any creditor or 
" creditors or to any person in trust for or for 
" the benefit of any creditor or creditors, with 
•'intent to give any undue preference to sucli 
" creditor or creditors, every such conveyance' 
*' assignment, transfer, charge, delivery, and 
'' making over shall be deemed and declared to be 
" fraudulent and void as against the assignees of 
" such debtor appointed under this Ordinance.*' 
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In tlie present case one moutb had not run 
between the inscription of the deed in question 
and the presenting of the Petitions for Cetsio 
Bonorufn, It is true that the Court has not to 
try directly the issue which might be raised un- 
der either the one section or the other. It has 
not to decide, in so many words, whether the 
Mortgage in favor of the l5ank falls or does not 
fall under §45, or is not an undue preference 
under §46 ; but as it is conceded, on all hands, 
that if this Arran gement, embodying the transac- 
tion with the Bank and the Ceylon Company, is 
now approved of, the mortgage to the Bank w ill 
bo confirmed, it is impossible for the Court to 
throw out of view what the law has so emphati- 
cally laid down in the sections of the Ordinance 
just referred to. A Commissioner in the Court 
of Insolvency, with such a law before him, will not 
readily, and in the face of a resisting minority, 
confirm any Arrangment which gives effect to a 
mortgage not inscribed a full month before the 
presenting of the Petition for Cessto, 

It was argued, for the Bank, that in fact " va- 
luable consideration " was given for the mort- 
gage and that it was not really for a " pre-exist- 
ing debt ; " the Court is not able to follow thai 
argument. 

Taking the latter point of " pre-existing " 
debt first, it will be remembered that the mort- 
gage was given for the sum or about the sum then 
actually otoing to the Bank, As to consider cftio:* 
for the mortgage it is plain that, if we look ta 
the advances which had been made to the lato 
Mr. Lanougarède And his heirs by the Bank, 
that establishment had given no other or better 
*' consideration " than the other personal cre- 
ditors, who are therefore entitled to say that 
it is unreasonable that the Bank should be plac- 
ed in a more favorable position than they are. 
If it be maintained that the " consideration " 
for the mortgage was the advances io be made 
by the Ceylon Company, or say the Oriental 
Bank as was contended, — for it is not necessary 
to go into the relations of those two Companies to 
each other or to the heirs in the matters in ques- 
tion, — then the objecting creditors say that the 
most ample consideration for those advances was 
given, in the exacting conditions of the deed, for 
the security and repayment of the loans. At all 
events they contended that to insist besides on 
a honuty as it was called, of $150,000, or at least 
of a preference over the other creditors to that 
extent, is not fair and reasonable. 

It is said by the Bank that even with the pre- 
ference given by the mortgage, it will not have 
improved its position very materially, as there 
are alreadv before it mortgages to the amount 
of g380,(H50. This may be all very true, but in 
a discussion with the other personal creditors, 
as to the reasonableness of the proposed Arran- 
gement, such an argument can have but little 
weight. The question here is between the Bank, 
and tho dissentient personal creditors. There is 
no Question with the mortgage creditors, and in 
truth if we were io assume tho probability of 
there being but little over, after satisfying the 
mortgage creditors, the personal creditors would 
have the great reason to complain of any prefer- 
ence being established in favor of one oi them- 



selves to the prejudice of the others. Acain it 
was argued that the Bank, in endeavouring to 
save itself by taking a mortgage, did no more 
than creditors are in the habit of doing when 
they are called upon to make further advances 
to their debtors. But this is shifting the issue 
now before the Court. The Bank naturally did 
what it could to avoid the lisk of loss which was 
impending over it ; but the Court has not to 
study the interests of a particular creditor. On 
the contrary it has to say whether, looking at the 
interests of the whole body of unsecured credi- 
tors, the Arrangement now proposed, of which 
the mortgage to the Bank is a most important 
part, is a just and reasonable one, and proper to 
De confirmed. 

It was moreover strongly urged, in support of 
the confirmation of the Arrangement, that the 
Court should be guided in its opinion by the fact 
that there is a great preponderance of creditors — 
both in number and value — in favour of its adop- 
tion ; that this was really a financial question of 
which men of ordinary business were the best 
judges, or that, at least, the m^'ority knew quite 
well what they were about, and should not be 
interfered with in the arrangement which they 
thought fit to make, regarding their own property. 
Up to a certain point the Court readily admits 
the force of this argument. It must always be a 
consideration of great weight in the mind of a 
Judge when he is called upon to decide ques- 
tions like the present, that there is a large ma- 
jority of the creditors in favor of tho Arrange- 
] ment brought under his notice. But such a ma- 
1 jority is not conclusive in the matter, otherwise 
the Ihw would have said so at once ; but the Or- 
dinance says nothing of the kind ; on the contrary» 
as we have already seen, it requires that the 
suggested Arrangement, having passed the ordeid 
and the scrutiny of the creditors and been 
accepted by a certain proportion in number and 
value, must be confirmed by the Court, as a 
reasonable proposal. 

There are two things obviously required by the 
law : firstly, we must have the majority at least 
of J- of the whole pei-sonal creditors in number 
representing at least } of tho gross amount of 
the claims of that class of creditors; and second- 
ly, a finding by the Judge that the Arrangement 
is a reasonable one. The existence of a large 
majority in favorof a particular Arrangement will 
not be throwTi out of view by the Judge, but if 
he were to accept that, per se, as sufficient, he 
would simply abaicate the functions which the 
law has imposed upon him, and fail in the per- 
formance of his public duty. Majorities have 
no privilege of being always reasonable or in 
the right, in Courts of Insolvency or else- 
where, and the legislature has established tho in- 
tervention of the Court plainly for the protec- 
tion of the gênerai interests of all the creditors, 
of the minority as well as of the majority. A 
Judge will not scan too nicely the details of an 
Arrangement if, upon the whole, he is satisfied 
that it is fair and reasonable. For example, 
in the present case, the Ceylon Company, wfiile 
the heirs are bound for the 4 or 5 years 
during which it is proposed that the agreement 
should last, has the right, in certain circumstan- 
ces, of withdrawing from the contract at the end 
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of the first year. Again the Court observes 
that thQ Commissioners appointed by the credi- 
tors to investigate the state of the anairs of the 
succession, gave it as their opinion that the loan 
contracted with the Ceylon Company was too 
large. If the Court had been satisfied that the 
Arrangement as a whole was not unreasonable, 
it would not probably have considered it neces* 
sary to go into these or other minor considera- 
tions. As to the first point, the Court would 
have held that the clause might safely enough 
be lUIowed to stand, as the Bank, before with- 
drawing, at the close of the first twelve months, 
would have been bound rigourously to justify 
the necessity which it alleged for such conduct, 
and as to the second, the silence of the Counsel, 
on the matter, would have led the Court to con- 
clude that if the Arrangement was generally 
proper and admissible the amount of the funds 
to be supplied by the Ceylon Company was not 
excessive. But the difficulty of the Court, as 
already explained, is founded on deeper and 
broader considerations. ^ 

Por the reasons above stated the Court does 
not find that the Arrangement proposed is a rea- 
sonable one and must therefore decline to ap- 
prove and confirm it. 



SUPREME COURT. 



Action ts DEauEBPissEMEirr.— Concession*. — 
Pas Geométeiques. — Eésertes du Boàn de 
Meb. — Droits du Gouveenement. — Pbes- 
cbiptiok de 30 ans. — competence de la 
CouB Suprême. - Abrêté 144 du Code De- 
CAEN.— Obd. 193 DU Code Delaleu. 

Un terrain concédé avant la promulgation de VAr* 
rêté 144 du Code Decaen sur les Fas Géométri- 
ques était stipulé aborné, sur un de ses cotés, par 
une rivière et, d'un point à un autre, par " les 
réserves du bord de mer.'* Une portion du rivage 
du terrain concédé, située entre V embouchure de 
la rivière et les points de la côte indiqués dans 
l'acte de concession, n^était point mentionnée 
dans cet acte ; la Cour a décidé que les Réserves 
ou Pas Géométriques devaient être étendus à la 
partie du rivage non décrite dans Vacte de con- 
cession, et que cette portion de la côte devait être 
considérée aujourd'hui comme propriété du GoU' 
vemement. 



Action inTbespass. — " Concessions."— Gbants 
OF Land.—" Pas Géométriques. " — Govebn- 
ment Bebebye on THE Sea Shobe.— Pbes- 
CBiPTioN op 30 Teabs. — Jurisdiction op the 
Supreme Couet. — "AsBÊTfc" 144 of tue Code 
Decaen. — Obd. 193 op the Code Delaleu. 

A plot of ground, granted by Government before 
the promulgation of the "Arrêté " 144 of the Code 
Decaen on the " Pas Géométriques,'* was stipu- 
lated bounded, on one side, by a river and, from 
one place to aiwther, by the Sea sièore " résertes," 
A portion of the Sea shore of the land conceded, 
^Hwg between the mouth of the river and the points 



on the coast indieaied in the deed of eoneusUm^ 
VMS not mentioned in that deed ; the Court A«t 
decided thai the Sea shore '' réserves " or'' Poê 
Géométriques " ought to be extended to that pari 
of the coast not mentioned in the deed ofconeeS" 
sion and that such portion of the Sea share lit 
Government property. 



DUVAL,— Plaintiff, 

versus 
BBUE,— Defendant. 

IN the CAUSE: 

The Colonial OoTemmeat of Hanritins. 



Before : 

His Honor the Chiep Judge and 
The Honorable Mr. Justice Colin. 



J. L. Colin, — of Counsel for Plaintiff; 

J. PiGNBGUT, — Plaintiff^s Attorney ; 

£. J. Leclézio, — of Counsel for Defendant ; 

J. Guibebt, — Defendant's Attorney ; 

S. J. Douglas, — of Counsel for Government ; 

J. Bouchet, — Attorney for same. 



[Ï2th January 1866.] 

In tbis case the Plaintiff, Duval, averring that 
he is the owner of a plot of ground of twenty- 
five acres in extent, situate at La Marre aux 
Lubines, in the District of Flacq, and that the 
Defendant is the owner of the Sugar Estate 
Providence, complained that the Defendant had 
trespassed upon his, the Plaintiff^s property, and 
built a store and appurtenances on land belong- 
ing to him, the Plaintiff, and also dug into a 
certain marsh belonging to him, the rlaintiff*, 
and asked judgment of this Courb to the effect 
that the said store and appurtenances, built by 
the Defendant as aforesaid, be removed at the 
expense of the Defendant, within a delay to be 
fixed by the Court, and also to the effect that 
the Defendant do pay, as damages, for the grie- 
vances complained of, the sum of S'lOOO. 

The Defendant, after a Demurrer which vtb» 
not insisted on, pleaded over and, in his Plea, 
denied the Plaintiff's averments, and that he 
was not guilty of an^ trespass ; there was a fur- 
ther plea to the Jurisdiction of the Court, which 
in the argument was not pressed ; and in a fur- 
ther Plea, which was subsequently added, the 
Defendant denied the Plaintiff's possession, and 
set forth that he, the Defendant, had, by SO 
years possession by himself or assignors, held tlie 
plot of ground in question. 

After a good deal of evidence had been enteii^ 
ed, mainly to determine which of the two i 
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nesting paitiee, if eîtiiery oould supporfc hi« title 
upon the 30 year's or lougiuima prcsscriptio^ none 
^ther being set up in the pleadings, the par- 
ties were heard on the merits of the case, 
when, from the documenta adduced, the Court . 
ihought that another party, very materially in- 
lerested in the issue, the party who in fisust might 
>088ibly or even probably be the owner of the 
>lot of ground in question, was not before the 
i^ourt, and an interlocutory decree was accord- 
ngly given to the effect that the Colonial Go- 
remment of Mauritius should be made a party to 
;he proceedings. 

The Colonial Govemment, having received 
lotice of the Decree, did appear, and claimed 
;he particular plot of ground in question as formr 
ng part of the property of Government, being 
ncluded within the " pas géométriques " in that 
portion of the beach which Government reserves 
bo itself for Colonial or Imperial purposes. The 
ssue therefore which, from the first, involved the 
luest'ion of knowing whether the small plot of 
rround. on which Mr. Brue had built a store and 
appurtenances, bdonged to the Plaintiff or Se* 
iendant, was in reality now charged, lind the 
question arose whether that plot of ground was 
jîovemment property or the property of either 
)f the claimants. 

There was no question as to Duval being the 
)wner of the twenty-five acres of land, which he 
leld on Brue, the owner of the Providence Es- 
ate; the whole contention turning upon the 
lalf acre of land on which Brue*s store now 
itands. 

At the request of parties some fresh evidence 
ivas adduced, and S. J. Douglas, for the Gto- 
rernment said : I contend that the loem in quo 
)elongs to Government ; the Defendant Brue is 
i lessee under the Crown, the land forms part of 
}he " Pas géométriques " and was " inaliénable," 
ind was not alienated. The Plaintiff, under the 
concession which is the basis of his title, can 
)nly claim 130 acres and 86 perches ; and yet, 
f his pretentions are correct, and if the line of 
;he sea coast is his boundary, that will give him 
rery much more ; it is also remarkable that, on 
he Plun annexed to his " Procès Verbal,*' hia 
)oundaryline does not extend along the sfa 
ioast ; it stops at point X, leaving a considerable 
nterval between the sea coast and that point, 
[Vide original plan of 1788.) The other side goes 
ipon a certain dotted line, which is only a " ligne 
Topéralàon " which the Surveyor found neces- 
lary to carry on his work, but which is not part 
)f the work. Even supposing the sea was the 
îoundary, Art. IW of t>e Code Decaew (1807) 
ipplies to this concess'^n and all anterior con- 
cessions. If the law be so in general, a fortiori 
s it 80 in this case, for in the grant there is a 
clause by which the grantee is bound to obey 
ill the requirements of the law made or to be 
node. 

E. J. Leclezio, for Brue • The claim contend- 
ed throughout, and the evidence bears out our 
contention, that the law ia our*s on the strength 
3f the 30 years' prescription. If it is not, we 
ire the lessees of Government and the Plaintiff 
is not the owner of the land. 



J. X. OoUn^ in reply : My case, as to Brue, ia 
complete ; we servçd our Declaration in Janua- 
ry 1864, asking damages, and the ejectment of 
Brue from our land ; Brue pleaded that the land 
was his, and on the 28th of April 1864, he got a 
lease of the same land from the Government. 
That very land was surveyed by Hily, at the re- 
quest of Martin, Brue's predecessor, and that 
survey binds him. The Defendant did not prove 
prescription, the evidence is clearly in our favor, 
and shows that prescription was interrupted, even 
if Brue had shown that it had ever existed. 

As to the claim of Government, before the 
CouE Civil the sea shore belonged to the King, 
not to the domain, and there were in Mauritius 
no " Eéserves " or " Pas Géométriques." " Ré- 
serves " meant those lands which had not been 
conceded by Government, and the '* bords de 
mer " might be conceded, and if the boundary 
given was the sea, then the '%ord de mer" went 
with the concession. (Vide Begulations for 
Crown lande on 2Srd June 1864) they show 
that the " Pas Géométriques" did not exist when 
a concession was granted up to the sea. 

It was argued that the " arrêté " of the 
Code Decaen was declaratory; the word " Pas 
Géométriques " is created there ; the Code De- 
CAEK does not admit of '* Béserves " but speaks 
of them as things which might be alienated ; I 
maintain that, in our grant, the sea is the 
boundary of the concession ; all Surveyors and 
plans, save Captain Morrison and his plan, agree 
to this, and that must serve to construe the 
grant Quélin. Our author asked a grant from 
the concession Maino to the sea, and he got it. 
A concession is an absolute grant and consti- 
tutes us full owner of that portion of land, no 
new regulation could touch me except so far as 
they could modify my user of the land. {Beads 
the clause and the Arrêté 144, No. 7.) 

JUDGMENT. 

The question now before the Court is this : 
To whom does the small plot of ground on which 
have been erected the buildings which it is 
sought to have removed really belong ? The is- 
sue was first restricted to the respective claims 
of the Plaintiff and Defendant, but on examining 
the documents submitted to us by the parties, 
we thought tliat the parties were in reality strug- 
gling for that which appeared to have been con- 
ceded to or acquired by neither of them but was 
still the property of Government. Our doubts were 
increased wnen we found that the Defendant had 
taken a lease of that very same land from Go- 
vernment ; and we thought it best that notice 
should be given to Government. That was once, 
and on receiving notice Government assumed 
the position of proprietor of that land. 

The original Plaintiff however maintained the 
ground on which he had, from the first, taken 
his stand ; whilst the Defendant, without throw- 
ing up his original pretentions, took shelter un- ' 
der the more serious one of Government. 

We shall at once dispose of the Defendant 
Brue ; his plea of jurisdiction was clearly unte- 
nable and was not supported ; his Plea of own- 
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enhip, under the thirty years' prescription, we 
Are of opinion he has in no wise.made out, and the 
case would be disposed of if Brue, after his ori- 
ginal pleadbgs, setting up that he was the owner, 
had not further, by holding a lease from &oyem- 
ment, made it necessary for us to decide whether 
Government, or the Plaintiff, was the real owner 
of the land in dispute. 

That land is quite close to the sea shore, and 
whilst Duval contends that it was conceded to 
Quélin, from whom he held, along with the re- 
mainder of the estate. Government contends 
that it was not conceded and that, even if it was, 
it now at least forms part of the " Pas Géomé- 
triques " which Government reserves to itself ; 
and also that, whilst the " Arrêté " of Governor 
General Decaen was in reality declaratory, there 
is, if it were not, a proviso in the oriçinîu grant 
to Quelin which makes that •* Arrête " binding 
upon the grantee and his successors. 

The original grantee of the land in dispute had 
soUicited, from the then Government of Mauri- 
tius, a grant of the land situate between the Mature- 
aux Luhines^ le Sieur Deslauriers and the sea, 
Tiie grant solKcited was allowed, but the boun- 
daries were not, at least do not read, exactly as 
those applied, for the area of 130 arpents and 
ÎÎ6 porches is conceded bounded as follows: — 
North, by the various sinuosities of the Rivière 
du Poste and its mouth ; W, by Martin ; 8, by 
Widow Malno, E, by the " Eeserves " of the sea 
shore up to where the arm of the sea which is 
close upon the €ho8 Hot enters the land, and that 
is to be ascertained by drawing a JinQ North 
6^ West along 74 perches. Now, looking at 
the plan, it is to be noticed that there is a long 
line oi sea coast which is not mentioned, and 
which, according to the Plaintiffs theory, would 
be his boundaiy, whilst, according to Govern- 
ment, between the Plaintiflfs real boundary and 
the lino of sea coast, the " Réserves ** or ** Pas 
Géométriques " extend. It is precisely on that 
contested slip of land that the store in question 
is to be found. 

• If we construe the words " Réserves du bord 
de la mer,** which are found in the deed of grant, 
to apply to the whole line of sea coast, the 
Plaintifl' has no case, for the " Réserves *[ form 
his boundary, and are not included within the 
grant ; but those words seem, when we follow 
the directions of the lines in the plan, to apply 
rather to the Eastern boundary, where there are 
*' Reserves '* which extend to the sea shore es- 
pecially mentioned. Still it is strange, if this be 
so, that this long line of sea coast should not be 
mentioned at all in the boundaries given in the 
grant, which would thus have limits traced eve- 
rywhere except in that part of the figure. The 
Plaintiff savs : Quélin asked for the land up to 
the sea and got it ; but the grant says nothing 
of the kind ; the grant says not a word of the 
sea, except in connection with the ** Réserves,** 
which would imply that there were sea shore 
** Reserves ** at that time, although not known 
under their more modem appellation of ** Pas 
Géométriques.** Again, to avoid this difficul- 
ty, the Plaintiff says : this line of sea coast 
we clearly asked for as our boundary, and it 
is included in the words *' sinuosités '* of the 



"Rivière du Poste" and its mouth. But it 
is hardly possible to suppose that the 'Birer 
and the "bras de mer" which, from its po- 
sition on the plan, is not the estuary of a 
River at all, should have thus been confounded 
together. But there is evidence to show that 
they were not so confoumded together, for, on 
the one hand, the grant speaks of the '* Kivière 
du Poste *' and its mouth forming the Northern 
boundarv, and on the other hand speaks of the 
" grand bras de mer,*' by that name, in connec- 
tion with the eastern boundary. We do not see 
therefore, from the terms of the grant, that the 
land conceded to Quélin was to extend up to 
the sea ; nay, if we connect tlie extremity of the 
eastern boundary with the northern, by a straight 
line, the concession, upon the Plaintiff's assump- 
tion, would cover, not the sea shore only, but 
part of the sea. The Plaintiff further says that 
the Surveyors have always construed the grant 
as he has done As a rule, no doubt, the cursus 
curiae is the law of the Court, and this maj be 
true of many practices and formalities which are 
sustained until formally abrogated ; but the ar- 
gument does not apply to the surveys made by- 
Officers upon the data given them by the owners 
or claimants of the land, or at least does not 
hold good against the right of Grovernment, un- 
less Grovernment has acquiesced in such surveys» 
and that is not shown. But in reality the fact 
is not such as the Plaintiff would have it. 

PastourePs evidence clearly explains why, 
whilst the whole outline of Quélin*s concession 
is tinted in the original plan made by Train, there 
is no tint along the coast Une of the '' Gros Bras 
de Mer *' where the store now stands, " for, this" 
he says, " was well understood to be, as usual, 
the Government sea-coast " Késerves,*' was not 
measured, at the time, and remained untainted." 

Now the "Arrêté** of the Code Decaen, Section 
144, seems àprioH to assume that the " Pas Géo- 
métriques** or " Réserves,** existed from the be- 
ginning; it even goes so far as to assume that those 
grantees of land whose titles give them the "borda 
de mer** as a boundary,have got no more than the 
" bords de mer'* minus the necessary " Réserves." 
The reason is given by the " Arrêté '* itself; the 
" Réserves ** are the shores of the sea ; they are 
required for public purposes, for the protection 
of this Island and its sister colony. iNow, when 
we compare this " Arrêté,** —which is so positive 
in its enumeration that some indi\ddualB pretend 
to hold the " Réserves *' because their title deeds 
designate the sea shore itself as their bojundary 
line, — with the absolute grant before us, where, 
although prayed for, the sea shore is no where ac- 
tually given as a boundary line, we are led to the 
belief that Quélin never, in reality, had any claim 
upon that portion of the sea shore which now 
includes the " Pas Géométriques *' and which, at 
that time, was occasionally conceded as a boun- 
dary line. 

If we read on the " Arrêté,'* we find it decla- 
red or enacted that such '' Réserves,'* including 
as they do the " Réserves " held by them who 
had the " bords de mer '* for their limits, are in- 
capable of becoming private property, but form 
essentially part of the public domain. But, whe- 
ther we could, from the " Arrêté,** construe 
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that law as deolaratoiy of the rights vested ia 
Ooyemment, or whether it should be construAd 
4Ui an enactment by which Oovemment resumed, 
for public purposes, the property of the sea shore 
ianoB, it is nardly, we think, necessary to decide; 
the case turns on other grounds. 

We think it very clear that, whether grants 
of land were or not made to private individuals, 
with the sea as a boundary, Government, from 
the earliest davs, kept a strict supervision over 
the lands bordering the sea. We find, for in- 
stance, in Ordinance 193 (26th September 1772) 
Cods Delaleit, page 282, that it was decreed 
that individuals, who possessed land neighbour- 
ing the sea shore, were bound to allow 400 toises 
of trees, reckoning from the sea line of the wood 
inwards to the main land, in the condition in 
which they stood, with strict prohibition to cut 
down the same, or allow it to be cut ; and this ap- 
plies not to mere possessors, but to proprietors of 
lands bordering upon the King's forests on the 
sea shore ; and the reason given is exactly that 
which, in 1807, Q-ovemor General Decaek gave : 
the safety of the Colony, and the general wdfare. 

It is also to be remarked that this is to be 
found in an Ordinance promulgated for the Re- 
gulations of Concessions. 

It is evident that the Power from which grants 
of land then emanated did, from time to time, 
enact rules and regulations for the proper settle- 
ment of questions connected with concessions ; 
and inter alia, rules to regulate the mode of hold- 
ing and of user of the lands bordering on the 
sea shore. 

We shall now suppose that the *' Arrêté ** 
léé was an enactment and could not, even as a 
measure of general safety, be made to have a re- 
troactive effect. 

There is, however, no doubt that it contains 
certain orders to be complied with by grantees 
of land, and the measure is so sweeping that, 
à priori, it comprehend those who^ claim the 
** Réserves," because in their title* deeds the 
sea is the boundary assigned to their grant. 
One of those orders is that the " Réserves, " 
or the " Pas Géométriques," are inalienable, 
and are maintained on the whole coast line 
of the Isles of France and Bonaparte. An* 
other rule is that the area of the " Reserves " 
shall b^ascertainedand made clear by a boundary 
line which shall separate sea " Réserves " from 
lands which are private property, and the pro- 
perty of the state, or contiguous " Réserves " of 
any other nature. 

If this "Arrêté" is not declaratorv, (atfd al- 
though we cannot presume a law to be declara- 
tory which merely touches private rights, it is 
far less difficult so to hold it when it is intended 
for the defence of the country against foreign 
enemies,) Quélin, or Duval after him, woiild 
à priori not be bound by it ; but Quélin was 
not a holder under Government for a considera- 
tion ; he was a grantee of land gratuitously con- 
ceded, and Government could, as a condition, im- 
pose, and did, as a condition to the grant, im- 
pose this |7r{n;i«(>, that the grantee should con- 



form himself, in ererv point, to such Ordinances 
and Regulations made or to be made in respect 
of Concessions. 

Now, by an Ordinance already promulgated, 
Quélin might be compelled to allow, if there 
were any such, a slip of woodland between the 
sea shore ,and his property. This however would 
not give to Government the right to take the 
land back and lease it to owners. 

But by an " Arrêté " subsequently promul- 
gated, in respect of Concessions, it was ordered 
that the " Pas Géométriques " should be respec- 
ted and should be maintained all along the 
coast, and should be *' inaliénable. " 

If then we consider that the " Arrêté "144 
was not declaratory, and of this we sav nothins ; 
if we consider that Quélin obtained wnat he ask- 
ed, the sea shore as a boundary, and this does 
not appear either from the original plan or the 
terms of the deed of grant; if we further consider 
that the sea coast of the *'Bras de mer" or "Réser- 
ves" thereof, not being mentioned as forming part 
of the boundaries of the grant, that section of 
the clan must be meant to be included either 
within the northern or the eastern boundary, and 
that is only a loose presumption ; there would 
still remain the fact that Quélin took the .grant 
under certain positive conditions, one of which 
was that he would be bound by past or future 
regulations touching Concessions. 

' By the " Arrêté " of 1807 it was ordered that 
the "Pas Géométriques," to wit : 50 paces of land 
or shore from high water mark landwards, should 
be kept along the whole sea cost, by Govern- 
ment, to provide for the security of the Island, 
and should essentially form part of the Public 
Demesne,Quélin then,under the specific condition 
of his grant, was bound to suffer the resumption, 
if resumption it be, of that portion of land 

Nor do we think this construction hard upon 
the grantee ; for manv years no one seemed to 
have cared for this naif acre of rocky barren 
ground. According %o Captain Mobrisok's evi- 
dence, Duval now holds, without the "Réserves," 
as much land as was originally conceded to Qué- 
lin. Nor could Quélin or his successors be 
misled as to the p^*omso clause contingent on 
future Ordinances, for there had been Ordi- 
nances which had already practically deprived 
those whose Concessions seemed to include the 
sea coast of all real ownership of that sea coast. 

On the whole, we are of opinion that the slip 
of land in question is Government property, and 
that Duval cannot compel Brue, who holds a 
lease under Govemmemt, to remove his stores. 
But assuredly this is not a case for costs ; Brue, 
in his pleadings, did not set up his lease, which 
turned up afterwards ; he strongly maintained 
that the land was his through the operation of the 
longisiima prescripfio, and &iled. He never called 
in i&ovemment, on the strength of whose title, 
and that alone, Duval is thrown out of Court, nor 
was his Plea to the jurisdiction maintained. 

We shall dismiss the action, but without costs. 
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Notation,— AcTioK kn babiatiok d'Iksobip- 

TlOir, — OUTEBTUBE DB CbÉDIT, — CoMPT£ 
COrBANT, — BiLLKT A ObDBE, — OaBANTIE 

. . Htpôthxcaibe, — Extinction de la oabantie 

PAB NOTATION. 

L'interHonf par conaenteinent mutuel, d'une créanee 
^hypothécaire daneun compte courant, petU-être 
généralement considérée comme opérant tme no» 
vation qui éteint la garantie hypothécaire, lorsque 
U compte courant a été clos et arrêté et la balance 
payée au moyen d'une délégation ; à moins qu'il 
ne résulte des circonstances ou de stipulations 
expresses que Vintention des parties n'.àait pas 
défaire novation. 

Celui qui a garanti, par une hypothèque, le paie- 
ment d'un billet à ordre, se trouve libère par 
novation lorsque le billet est porté au debit d'un 
compte courant clos et arrêté entre le porteur et 
le tireur et dont la balance a été payée au moyen 
d'une délégation, sans qu'il ait été fait de ré- 
serve de la part du porteur, ni donné avis au 
garant du défaut de paiement du billet à son 
échéance* 



Novation, — Action fob the cancellation op 

AN InSCBIPTION OF MoBTGAOE,— ADVANCES, — 

Account cubbbnt, — Fbohibsobt Note,— 
MoBTOAGB Secubitt,— Extinction of Gua- 

BANTEE by WAT of NOVATION. 

The insertion, by mutual consent, of a Mortgttge 
claim in an Account Current may be generally 
considered as constituting a novation by tohich 
the Moi^tgage security is CTtinguiffhed, wlien the 
Account Current has been closed and approved 
and its Balance paid by means of a transfer of 
claim, *• délégation " ; unless it results from 
circumstances or express stipulations that the 
intention of imrties was not to consent to a 
Twvation. 

The Mortgage security agreed upon to guarantee 
the payment of a promissory note is extinguished 
by novation when such promissory note has been 
brought to the debit of an Account Current closed 
and approved, between the bearer and dratoer, 
and t-he balance whereof has been paid by means 
of a transfer of clmm, " délégation," especially 
when no reservations were made by the bearer, 
nor any notice given to the surety of the want of 
payment of the promissory note at maturity. 



LANGLOIS AND WIFE,— /Vam«^*, 

TOrâUS 

Ev. PILOT & Co.'-Defendants. 

Before : 

The Honorable Mb. Justice Bkstel, and 
The Sonorable Mb. Justice Colin. 



The Hon. L. ÂjaàjrD,^Q{ Counsel for Pliuatifib, 
J. PiGNéauT, — Plaintiffs' Attorn^, 
E. J. LscLizio,— of Counsel for defendants. 
E. BoULLB, — Defendants* Attorney. 



Uth January, 1866. 

This was an action brought by the .Plaintiffs ta 
recover judgment to the effect that a certain 
obligation, dated September 17th, 1863, signed 
by the Plaintiffs, ana wherein they acknowledg- 
ed themselves indebted to the Defendants in toe 
sum of 8 3,455.83, which sum they promised to 
pay, without interest, on the 30th November 
fûUowing, should be declared extinct, to all in- 
tents and purposes ; and that an inscription ot 
mortgage, enrolled in consequence thereof at the 
Mortgage Office, on the 18th September 1863, 
in Vol 130, No. 330, be erased from the registers 
of the said OiEce. 

The Hon. L. Abnaud and E. J. Leclézio were 
respectively heard for the Plaintiffs and Defen- 
dants. The facts are fally detailed and the ar- 
guments noticed in the following judgment of 
the Court : 

JUDGMENT. 

Tlie contract, in virtue of which the inscrip- 
tion of mortgage wliich the Plaintiffs seek to an- 
nul was taken, is to be found in a uotarial deed, 
drawn up by Mr. Babby and his fellow notary, 
on 17th September 1863. Prom its contents w^e 
find that Mr. Anatole Langlofti and his wife, wito 
had a separate estate, bound themselves, jointly 
and severally, to pay to Messrs. B. Pilot & Co. 
the sum of $ 8,455.83 ; and further that, to se- 
cure payment of that sum of money, Madame 
Langlois consented that an inscription of mort- 
gage should be taken on her house, at Champ de 
Mars, which house formed part of her separate 
* estate. 

But that deed does not stand alone. On the 
same day, 17th September 1863, the Defendants 
Ev. Pilot & Co. signed a * contf e lettre " by which 
they acknowledged that the mortgage obligation 
in question was given them only as a security 
for the sum of 8 3,455.83, which sum was the 
amount of a promissory note made by Anatole 
Langlois, ana due on the 30th of November fol- 
lofving, for the balance of the sale price of a va- 
cuum apparatus, sold to A. Langlois by J. & J. 
Brodie, and which Ev. Pilot & Co. had jointly 
and severally promised to pay. The Defendants 
further promised that, as soon as *A. Langlois 
had paid the note in question, they would relieve 
his wife and him from the mortgage security 
which Madame Langlois had consented to give, 
and desist from their privilege on the vacuum 
pan and accessories. 

It follows from the latter document that the 
mprtgago given by Madame Langlois, on her 
house at Champ aç Mars, which house forms 
part of her separate estate, was given solely as 
security for the payment of a note, mad^ by A. 
Langlois, for balance of the price of a vacuum 
pan apparatus. 
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It appoAra that the note in question was not 
paid by A. Langlois, but paid to the holders hj 
the Defendants, who had endorsed it. 

It does not appear that notice of dishonour 
was given to Madame Langlois. It appears that 
on the 80th November 1863, the day on which 
the promissory note became due, and was paid 
to the Commercial Bank by the Defendants, the 
Defendants carried the amount thereof to the 
debit of Anatole Langlois, in their Account Cur- 
rent ; they however kept the promissoiy note in 
their own hands. 

But on the Ist June 1863, Ev. Pilot & Co. 
had, by a contract drawn up by Mr. E. Gimel, 
Notary public, bound themselves to make ad- 
vances to Anatole Langlois, and by the 8th Ar- 
ticle of that contract, a final settlement between 
the parties was to be made, at latest, on 28th ' 
Pebruarr 1864. ' 

I 

It was on account of such advances that an | 
Account Current was opened between Ev. Pilot I 
& Co. and Anatole Langlois. 

To that deed, Mme. Anatole Langlois wa^ 
made a party, and gave to E. Pilot & Co. priori- I 
ty for the amount of the balance, if any, which 
might be due to them, over her own legal mort- 
gage, so far as such mortgage encumbered the 
JjUmma estate, but expressly stipulated that 
she did not extend her waiver of such legal mort- | 
gage, infavorenif to any other real property. j 

i 

On the 19th of March 1864, Anatole Langlois 
transferred to Ev. Pilot & Co. the sum of £7,600, 
due to him by Louis Numa Paillette, the said 
sum to be received by £. Pilot & Co., on account 
of any balance due to them by A. Langlois, E. 
Pilot & Co. declaring that they in no way waive 
or innovate upon the rights, mortgages, etc., re- 
suiting from the conti*act of 1st June 1863 : 
that relative to the advances, (ouverture de cre- 
dit) but specially reserve them. 

No reservations are made relative to any 
rights or mortgages arising from any other con- 
tract« 

The Plaintiffs now say that they are, or at 
least Mme. Langlois is discharged, from her war- 
ranty, because the claim for which she became 
surety was innovated upon, by the fact that tho 
Defendants themselves, instead of standing upon 
the warranty, entered the amount of the claim 
to the personal debit of Anatole Langlois, in 
their Account with him, for the payment of 
which Account Current, Mme. Langlois has 
vieldcd priority over her own legal mortgage, but 
had not given a special mortgage on her private 
and separate estate. That lady further urged 
that when the Defendants received a transfer of 
$7fiO0, on account of the balance of their Ac- 
count Current, they resened their rights result- 
ing from the contract relative to the Ouverture 
de Orédiif but no other rights^ specially no rights 
which they might allege to have against Mme. 
Langlois' separate estate, knowing full well that 
those rights no longer existed, and that to the 
one debt, which she had given ftecurity for, an- 



other debt had been nabstituted by the Defen- 
dants themselves. 

Novation is a mode of extinguishing a debt, 
by substituting a new debt to the former one, or 
a new debtor to the former debtor or a new cre- 
ditor to the fonner one. Novation, by the Boman 
Law, was to be expressed : *' niei ipH epeeiaUier 
remisentnt priorem ohîigationem^ et expresêerifU 
quod secimdam magis pro anierhribus elegerint.** 
But our Code has not adopted that doctrine. 
With us, novation is not presumed, but it need 
not be expressed ; it is to be gathered from the 
intent of parties, as disclosed by the facts con- 
nected with each particular case. Hence, many 
apparently discordant Decisions, which may be 
easily reconciled when the facts on which they 
turned arc considered. 

There are of course broad land marks. When 
the holder of a promissory note or bill of ex- 
change unpaid, accepts another note or bill of 
exchange, in renewal of the unpaid one, he sub- 
stitutes a new debt to the old, for, except under 
special conditions, the new and the old bill can- 
not co-exist for the same debt. A fortiori is this 
the case when the parties to the renewed bill 
are not essentially the same as the parties to 
the bill given in renewal. JBut if the holder and 
principal debtor expressly agree that the holder 
shall keep the first note as security, and notice 
of dishonour and of such agreement be given to 
those who are not formally parties to the re- 
newal, and acquiesced in, this may be held to 
exclude novation. 

On thé'Other hand, whilst it has been ruled 
that the holder of a vendor's claim, for instance, 
who accepts bills in payment, is not necessarily 
presumed to have waived his vendor's claim, 
(Syndics Liénard v. Fesfàu, C. R. Pabts, 18th 
March 1825,) it has also been hold, (in Bounault 
y. Delapare, C. Cass, 30th November 1829.) that 
if a rreditor, instead of receiving the fundi* which 
his debtor has deposited at a banker's for pay- 
ment of his debt, chooses to take the banker*8 
paper, the debtor has been legally discharged, 
although, through the banker's bankruptcy, the 
creditor has not been paid. 

In the case before us, we find that £. Pilot & 
Co., when the promissory note, to secure which 
Mad. Anatole Langlois had given a mortgage on 
her Btparate estate, became due, did not make 
good the security they had thus obtained, but 
entered the amount of the note in their Account 
Current with Anatole Langlois. It muj«t not be 
lose sight of that the note in question was, by 
the Defendants, stated to become due on a day 
certain, the 30th November 1863 \ it is also im- 
portant to note that, besides the security given 
py Madame Langlois, on account of the note in 
question, that lady had given, for the amount of 
the Account Current between the Defendants 
and her husband, another security, to wit : priori- 
ty over her legal mortgage on the estate VEmma, 
but no further. There then stand two different 
contracts. Madame A. Langlois had two rights to 
dispose of : Pirst. — Her legal mortgage over her 
husband's estate ; and that she waives in favor 
of the Defendants, to secure to them their ba- 
lance of Account Current, on account of the 
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«dyanceB they make for tlie worldne of the es- 
tate rEmma, but no further. Seconoly. — Her se- 
parate eatate, which she charges with a mort- 
gage in waranty for the payment of the note in 
question, but no further. 

What takes place now ? 

The note is unpaid ,by A. Langlois, on 80th 
November 1863, and Ev. Pilot & Co., without 
giving notice to Mad. A. Langlois, who has a 
separate' estate, that the note has been disho* 
noured, choose to carry the amount of the said 
note to the debit of Langlois, in their Account 
Current, and enter it on this way : " pour solde 
du prix du vide ,^3,4!56.83." 

Frima facie, the question would start up at 
once : Why did not Madame Langlois. who had 
secured payment of a note due 30th November 
1863, get notice of dishonour, and how long 
would the bearers of the note keep her bound, 
when it is plain that, having on the day that the 
note became due, a separate estate from her 
husband*8, she might have then compelled him 
to apply his resources, or draw on his credit, to 
pa^ the note, and liberate her security P A case, 
it is true, may be found, in which an original 
co-debtor was, under the circumstances, still 
bound ; but in that case there not only was the 
fact that the original title never left the credi- 
tor's hands, but there had also been expressed 
reservations, and the original claim was not 
converted into a claim by Account Current. 
That point was strongly urged, and if we could 
not assimilate Mad. Langlois to an endorser or 
" donneur tTaval,** would probably have been con- 
clusive. 

But we think that, under all the circumstan- 
ces of the case, it must turn on this point : Does 
the fact that Ev. Pilot à Co. debited Langlois, 
in their Account Current relative to the advan- 
ces by them made for the VJEmma sugar estate, 
of the amount of the promissory note in ques- 
tion, operate as a novation, substituting to the 
claim upon the note and accessories, the claim 
upon the Account Current and accessories P 

As a rule, writes Dalloz, whenever, by the 
consent of parties, stated claims are entered in 
an Account Current, the Account Current be- 
comes the title, and such title being substituted 
to those of the claims which it comprehend, car- 
ries novation. 

Of course, without the creditor's consent, no 
such substitution can take place ; here it was 
done by the creditors themselves, in the Account 
Current kept by themselves ; the debtor also 
might object ; here A. Langlois did not object, 
nay was sued and ejected without offering any 
ob|ection in the strength of that very Account 
Current. The rule thus laid down bv Dalloz, 
the autherities consider as a settled rule ; though 
of course exceptions will arise whenever, from 
the facts, a contrary intent can be gathered. 

And thus, the Couk n'ORLEAys (in re Oranmlle 
V MaiêM^, 5th February 1812,) held : " De là il 
" suit, qu'à partir de son introduction dans le 
*' compte courant de Granville, la créance dont 
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'' s'agit a fait partie intégrante du Crédit ouver 
" à ce dernier ; que de civile qu'elle était eBa 
" est devenue commerciale ; que d'exigible qu'e 1 
"le était, plie a cessé de l'être, nour jouir da 
''terme accordé à Granville parVarticle 9 do 
" Crédit hypothécaire ; et enfin que cette nouvel» 
'' le dette a été substituée à l'ancienne ; qu'ainsi 
" il y a eu novation dans la créance, et çue par 
'* suite elle a perdu le privilège oui y était atta* 
" ché, pour tomber sous Thypotnéque attaché à 
" l'acte de crédit. " 

Another reason relative to arrest in execution 
is added, which does not change the principlea 
laid down. 

That Decision tallies, in all essentials, with the 
case before us. There, as here, there was a pri- 
vilege attached to the " Acte de Crédit ; " as 
here a privilege attached to the special claim, 
Mrs Langlois waiver of priority on her legal 
mortgage in the one case, the mortgage security 
on her separate estate in the other. There, as 
here, by beinc; entered in the Account Current» 
which was to be finally settled in Eebruary 186é, 
the debt which, upon the note, was due in No- 
vember 1863, by Langlois, was postponed to 
Pebruary 1864 upon the Account Current ; there 
as here, the basis of the whole transaction had 
been an " ouverture de crédit. " Here the case 
may seem stronger, for whilst in Orapmlle v 
Maisson the principal debtor was in the field» 
here novation is urged mainlv by thesarety. We 
say by the surety because the notarial deed of 
17th September 1863 must be read along witji 
the " contre lettre " signed by £. Pilot A Ca in 
favor of l^d. A. Langlois, and which modifies 
andexplains it ; and " contre lettres " are autho- 
rized by our law. 

If we test that case by later Decisions, we find 
a case of *' Malherbe v Zil dee Hee, " precisely 
in point (D. 67-2-157.) In that case, the Comi 
j>E BouEK held that the fact that a creditor com- 

Erehend. without reservations, the amount of 
is claim in an Account Current between him 
and his debtor, constitutes novation of the pri- 
marv claim, and as a sequence, the extinction of 
the hypothec which secures it, when such claim 
has become one of the elements of the Account 
Current, and when, for instance, it produces in- 
terest no longer at the original rate of 6 pr oio, 
but at the commercial rate (French) of 6 pr o{o 
like all the Of her claims contained in the Ac- 
count Current. 

This last fact is very important. Is not the 
nature of a claim clearly changed when, instead 
of carrying its stated rate of interest, it is made 
to carry another stated rate of interest, through 
incorporation in an Account Current. In the case 
before us, the debt to secure which Madame A. 
Langlois gave a mortgage, was to carry no inte- 
rest ; it is entered in the Account Current the 
conditions of which are widely different ; the Ac- 
count Current carries interest directly,and mors, 
coUateraUy it carries commission. 

There is a case in which the Coub de Cassa- 
tion, evidently upholding the same doctrine in- 
directly, held that the entry of a claim in an Ac- 
count Current did not cause novation. It is the 
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caae of fagniez y. rhotellier (D. 67.— 1-847), 
but 'the CoiTB DE Cassatioit adds : " S*il est 
" constaté que lea parties n*ont pas eu Tinten- 
" tion d'opérer une novation " And if we look 
at tbe facts, we easily find that the principle is 
the same, but in that case, there was the clear- 
est written manifestation not to operate nova- 
tion. The facts are these : L'Hotellicr had sold 
his ofBce to Ellien ; a sum of 10,000 francs was 
still due to him, and that sum he entered in his 
Account Current to the debit of that person. 
But in that very same Account Current, the 
amount of 10,000 francs is farther on deducted 
from the balance, as being the price of the 
" étude," " comme étant étrangère au compte, 
" ot s'appliquant ou prix de Toffice vendu par 
" L'Hôtcllier à Ellien." 

The resuit of the case is evidently this : That 
to enter a claim in an Account Current, when 
this is assented to by creditor and the debtor 
is, as a rule, to substitute a new debt to the old 
debt ; but that this is not necessarily so, and 
that, either by express reservations, or by the 
particular mode of entry, parties, if so inclined, 
may avoid the charge of one debt to another. 

With the principles laid down it must not be 
confounded that found in Decisions, that when 
bills are sent by A. to B. to be entered in Ac- 
count current, they only form part of the Ac 
count current when paid as in the case of Mab- 
KETTAT (42-2-47.) The facts are widely diffe- 
rent ; the notes t^ere are sent as money for the 
very purpose of being carried to the credit of 
the debtor ; there were no two separate debts, 
no substitution of a debt by account current to a 
debt upon a totally different basis, no exchange 
of one debt for another. 

It being now clearly understood that the 
amount of the note was, on the 30th November 
1868, carried into the Account Current, without 
reservations, direct, or indirect, and that Mada- 
me Langlois gave, to secure payment of the Ac- 
count Current, priority over nor own legal mort- 
gage, whilst the hypothec had been given solely 
on account of the note, it is right to consider 
whether, from the other facts, we can gather an 
intent different from that which must legally bo 
implied from the nature of the transaction. 

The facts that Mad., Langlois received no no- 
tice of dishonour, no notice that her security 
would be kept, and was therefore left in the darl 
and placed in the position of being unable to 
compel her husbana, the principal debtor, to re- 
lease her by meeting the claim, are of the great- 
est importance, and wpuld, in our opinion, be 
fatal, if we could look upon Madame Langlois in 
the light of an endorser or of one whoso status, 
when the note became due, had changed from 
what it was when the note was made ; whether 
we can look upon Mad., Langlois, it is unneces- 
sary to inquire, but those facts, at all events, do 
not favour the notion that, when Ev. Pilot & 
Co., carried the amount of the note into the Ac- 
count Current, they did not intend to submit to 
a profit by the legal consequences of the tran- 
saction. 

There is one fact which, under circumstances 



would have to be weighed in favour of the Defen- 
dants ; they kept the note ; did they do so to 
hold it as a voucher of the entry in the Ac- 
count current or not, we do not mow ; but the 
fact loses its importance, when it is coupled 
with that very entry, in the Account Current, 
which was-regulated by conditions quite differ- 
ent from those which governed the promissory 
note, different by the nature of the contract, 
different as to the time of payment, different as 
to the rate of interest, different above all, as to 
the nature of the securities. 

But that is a vital point in the case. Madame 
Anatole Langlois had given priority over herself 
so far as " VEmma " estate was concerned, to 
the Defendants, and for their advances to the 
VEmma estate there is an account current bet- 
ween A Langlois and themselves. They ehoose to 
carry the amount of the note into that Account 
Current, so secured, and by so doing, they gain 
this (whether practically it be again or not, we 
know not) that they postpone Mad. A. Langlois* 
legal morgage on VEmma, to their own claim, 
and they do this not for the amount of the 
Account Current as it would have stood, but for 
the amount of the Account Current as it would 
have stood, pZi/5 the amount of the note. They 
exchange the mortgage security on the house 
for the security arising from the cession of pri- 
ority of Mad. Langlois* legal mortgage on ner 
husband's estate. They held security A for the 
note and security B for the balance of Account 
Current, they choose to increase the amount of 
the balance dy the amount of the note, the total 
being securea by security B, how is it possible 
that, without the assent of Mad. Langlois, or their 
own clearly expressed and notified reservations 
at the time, they can still keep security A., above 
all when securities A and B are always kept 
quite distinct and restricted to the particular 
object for which each was originally intended ? 

If we go on, we find that, after the amount of 
the note had been entered by themselves in their 
Account Current, E. Pilot & Co. accept a dele- 
gation, from Anatole Langlois of a sum of $7,500, 
and they do so in payment of the Account Cur- 
rent which contains the item of ,$3455.83. They 
however make reservations, but for what ? For 
the mortgage they originally held upon the 
house at Champ-de-Mars ? Not a word of it, but 
especially they reserve without novation their 
mortgage rights over the VEmma estate, those 
rights to which Mad. Langlois* legal mortgage on 
the same estate had been postponed. 

To that delegation, Madame Langlois is not a 
party, it does not concern her ; we considered it 
merely to ascertain if, at any period of this tran- 
saction, we could find facts from which might be 
gathered an intent different from that which we 
think every fact on the contrary points to, and 
which the authorities draw, if not necessarily 
but generally from the transfer of a debt to an 
Account Current by the consent, most distinctly 
expressed, of the Defendants, who made the en- 
try, and clearly implied from the conduct of the 
debtor, who suffered ejectment on the strength 
of the Account Current as it stands. 

"Wo are not wont to pay much attention to the 
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form of an entry in an Account Current, when 
the contract or quasi contract is sufficiently 
dear ; but, as it is, the entry here does not fa- 
TOUT the views of the Defendants ; it ignores 
the note altogether, it is made for the original 
cause of the note, the price of a yacuum pan, 
which the VEmma estate got and which here 
is charged as part of the advances. Of course 
tlu>Be entries per se do not mean much, but if 
they mean anything, they do not mean that the 
special mortgage given by Madame A. Langlois 
on account of the note of which the account 
leaves no trace, was intended to be kept, despite 
the transfer and its usual legal consequences. 

We are satisfied that this is a case in which 
we must sustain the theory of novation, and its 
legitimate sequence ; we are of opinion that the 
Defendants have, of their own free will and choice, 
innovated their claim arising out of the note and 
secured by the special mortgage, for their claim 
arising out of the Account Current and secured 
bj the cession of priority to them of Madame 
Langlois* legal mortgage on L'Emma estate. We 
think therefore that, this being the case, such 
special mortgage must disappear and should be 
erased from the Begisters ot the Conservator of 
Mortgages. 

We are also of opinion that this is not a case 
for costs. 



SDFREMB COURT. 



BZPBOPBIATtON POVB CAUSE D'ITTILITE F17BLIQT7E, 

— Passage,— EinB,—CHBMDrs de Feb,— Dom. 

ICAOESET IkTEB^TS. 



Zee cO'propriétairea d'un terrain situé au Fort' 
Louii ê'étant entendus avec le Gouvernement 
pour ouvrir au public, sur ce terrain, un pas- 
sape au rue, à Vextré^nité dUqusl le Gouverne^ 
ment a depuis construit un pont, et le Gouverne* 
ment ayant, plusieurs années après, pour Véta» 
hlissement d'une voie ferrée, intercepte ce passade 
à Vwne de ses extrémités, la Cour Suprême a aC' 
cordé $1000 de dommages et intérêts, à plusieurs 
des cO'propriéiaires sus-mentionnée pour lesquels 
ce passade était d'une certaine valeur. 



SXPBOPBIATIOX FOB PUBLIC PUBPOBES. — PAS- 
SAGE, — Stbeet, — Bailwats, — Damages. 

When the Government, for railway purposes, had 
shut up one of the issues of a I^assaye open to 
the pMic in Fort Louis, the Court found da- 
mages due to the proprietors^ of a large Build- 
ing, to which the lane afforded a valuable access; 
the ground of the passage being the private 
property of that and other neighbouring pro* 
prietors, who had transacted with the Govern- 
ment, many years ago, to open the lane to the 
public, the Government contributing, to the créa» 
tion of a Bridge at the end of the lane. 



lOUSTBAU & OBS.,— Plaintiffs, 
versus 
BOYLE,-Defendant. 

Before : 

Sis Sonar the Chief 'Judge and 
The Sonorable Mr. Jc7BTICE Coxik. 



The Hon. L. Abwaud,— of Counsel for FlaintiA. 
J. PiGKEGUY,- Plaintiffs' Attorney. 
S. J. Douglas, -of Counsel for Defendant. 
J. BoucHET,— Defendant's Attorney. 



12th January. 1866. 

In this case, the Plaintiffs set forth in their 
Declaration that, on or about the fifteenth day 
of March 1864, the Defendant, acting in his ca- 
pacity of Chief Commissioner of fiailways, did 
Ï)erform or cause to be performed, for certain al- 
eged Bailwa^ purposes, certain works across a 
passage or private street, known by the name of 
*' Passage Monneron, " leading from Moka 
street to the Harbour of Port Louis. That the 
effect of these works is to stop the passage per* 
manently, and that in fact all communication 
which existed through and by means of the said 
passage or private street has been stopped, and 
therefore considerable prejudice has been caused 
to the properties opening on the said passage, 
which was made on private ground and for the 
profit anduse of the Plaintms. 

That the Plaintiffs are the joint owners of a 
house and dependencies, situate at the corner of 
Moka street and the said " Passage Monneron," 
and opening on the said passage, which is the 
most practical means of exit from the said house 
and a most valuable means of communication for 
the house, which has been built for and always 
used by commercial men, for whom easy com- 
munication with the harbour is of immense con- 
sideration and advantage. 

That the house and ground of the 6aid.PIain- 
tiffs and of the minor Marie ISfoémie Lousteau 
form part and parcel of a large piece of ground, 
formerly composed of five acres, which said 
ground had been divided into eight lots and sold 
in the years 1832 and 183é, before the late 
Court of Pirst Instance, in consequence of the 
levy of the same upon and against Messrs. Saun-. 
ders & Wiéhé and the assignees of their bank- 
rupt Estate. 

That the passage above required to formed 
part and parcel of the said plot of ground, 
and has been reserved purposely, to oe con- 
verted and has been converted into a thorough- 
fare, for the benefit and common use of the se- 
veral purchasers of the several lots of the said 
ground so divided, and has been declared, by the 
clauses and conditions under and according to 
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whieh the said several lots were sold as afore- 
said, to be common to all the purchasers thereof. 

That the interruption in the communication of 
the aforesaid property with the harbour, by and 
through the passage aforesaid, is prejudicial to 
the interest of the rlaintifis and has caused da- 
mage to the aforesaid property to the amount of 
fifteen thousand dollars. 

The Defendant denied that the Declaration 
stated any sufficient grounds of action, and tra- 
versed all the allegations of the Plaintiffs in 
point of fact. He further alleged that the 
*' Passage Monneron" had been for 30 years last 
past, a public street and thoroughfare and a 
street dedicated to the use of the public, and 
that the Plaintiffs, if they ever had any private 
right to the soil of the said street, have lost and 
abandoned such right ; that as far back as the 
year 1837, the several proprietors of the plots of 
ground mentioned in the Declaration, in whose 
favor it is alleged that a common passage and 
thoroughfare had been reserved through the 
«aid '* Passage Monneron," did then consent to 
turn the said passage into a thoroughfare for the 
benefit of all Her Majesty's subjects, and did 
then agree with the Colonial Government to de« 
dicate the said *' Passage Monneron " to the 
use of the Public, and from thence the said 
" Passage Monneron '' has always continued to 
be a public thorouglifare and street, within the 
town of Port Louis. 

The Defendant also pleaded that the works 
complained of in the Declaration had been 
made for Itailway purposes, under the provisions 
of the Local Ordinances and that the Plaintiffs 
had sustained no damage by the operations. 

The Plaintiffs joined issue on the facts and 
the law alleged by the Defendant. 

JUDGMENT. 

The Court. — As soon as this case was open- 
ed by the Plaintiffs* Counsel, the Court expres- 
sed considerable hesitation in entertaining such 
a question, which under the Ordinances regulat- 
ing the construction of our Colonial system of 
Bailways, ought, prima facie at least, to have 
cone before the Commissioners appointed for 
disposing of questions of damage alleged to have 
been caused by the construction of the Bailway s. 

Both parties however joined in soliciting the 
Court to hear and dispose of the case. The^ stat- 
ed that certain practical difficulties had anscn in 
the way of proceeding before the Eailway Com- . 
missioners, and that if the present inquiry were 
thrown out of the Court, there was a great risk, 
not only of inconvenience to both sides, but of a 
positive denial of justice. 

In such a position of matters we allowed the 
argument to from, and we now proceed to give 
judgment on the different issues which have 
been raised by the parties. 

By the written evidence which has been laid 
before us, it is clearly established that the nar- 
row street or lane in question, is not the abso- 



lute private property of the Plaintiffs and the 
other proprietors of the piece of ground in the 
neighbourhood mentioned in the Declaration and 
which appears originally to have consisted of 
some five acres or thereabouts. 

No doubt the " Passage Monneron " was, at 
one time, the exclusive property of those par- 
ties or their predecessors, ^ut it is shewn by 
an agreement which was entered into between 
the owners and the Government, in 1837, that 
Government, on condition that the public should 
have the unrestricted use of the land, and other 
roads in the neighbourhood, agreed to be at the 
cost of the labor necessary for erecting a bridge, 
at the bottom of the lane, while the other par- 
ties, viz. the said neighbouring proprietors un- 
dertook to supply the materials. 

The position of the Plaintiffs therefore, with 
respect to the lane in question, is a very peculiar 
and special one. It is neither so high and fa- 
vorable as would arise out of an absolute right of 
private property, nor is it so weak and subordi- 
nate as it woula be if the Plaintiffs had nothing 
more to say for themselves than this ; that as 
members of the public community, they had suf- 
fered inconvenience by the shutting up of the 
passage in question. 

The truth is that the Plaintiffs, as regards 
their legal situation and rights, occupy a sort of 
middle position. They are, we think, well en- 
titled to say that it was part of the agreement 
made by their predecessors, in 1837, with the 
Qt)vernment, as representing the public of Mau- 
ritius, that a passage, by the lane in question to 
the harbour snould be assured to them, although 
the public generally were also to be allowed to 
pass that way. 

It must be remarked that the right of passage, 
by the lower end of the lane which is now block- 
ed up, was of special importance to those pro- 
prietors, whoso land was admirably placed for 
commercial uses. It must also be noted that, 
so far as relates to the house and dependenciea 
belonging to the Plaintiffs ; those buildings have 
been used for the purposes of trade for many 
years, producing a very large return to the own- 
ers, in the shape of rent. It may very well be 
that the public generallv have suffered some 
inconvenience from the closing of the *• Passage 
Monneron," but the Plaintiffs have sustained 
positive loss in the depreciation in value of their 
premises. 

If the Plaintiffs had sued merely as members 
of the mass of the Mauritian public, who had 
been put to inconvenience by the Eailway ope- 
rations at the foot of the laue, we should not 
have been able to sustain their claim , but, as 
we have already seen, the situation of the Plain- 
tiffs, in the present case, is of a nature quite 
different. We think they are entitled to ask 
compensation as against tho Government of 
18G5, representing the Government of 1837, 
with whom they bargained. Tho later Govern- 
ment of 1865 have shut up one of the outlets of 
the " Passage Monneron, " for ])urpo383 of 
public utility, which the Govenimont of 183 jj 
impliedly bound themselves to keep open and the 
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right of circulation by which was of great im- 
portance aud ad/antage to the i^iaintiffs' 
property. 

How then shall we estimate the loss sustained 
by the PlaintiÔs, and which the Government is 
bound to repair ? 

A number of witnesses were examined by the 
Plaintiffs and they differ very materially in their 
appreciations of the damage done to the Plaintiffs' 
premises by the Railway operations in question. 
The Plaintiffs have not been able to establish any 
positive special loss. It appears that their tenant, 
Mr. Jas. Currie, Merchant, has not as yet claim- 
ed any deduction from his rent ; but the dis- 
tance from the premises of the Coaster's wharf 
is now considerably lengthened, a cart will re- 
quire S or 10 minutes to traverse the distauce 
which formerly it could accomplish in half the 
time. Loadeu carts can be turned at one part 
of the lane only, from which there is now but 
one outlet to reach the upper end of the pas- 
sage ; with a load, a considerable ascent has to 
be mastered, and this occasionally renders the 
addition of another micle necessary ; and all 
the witnesses concur in stating that the access 
of the premises generally is not so ready and 
convenient as it formerly was when food could 
arrive by the lower end of this narrow street. 

Por this deterioration, some compensation is 
justly duo. The only witness examined for the 
defence was the Plaintiffs* tenant, Mr. James 
Currie, who must know the premises as well as 
any person, and in whose judgment and local ex- 
perience the Court should place much reliance. 
He stated distinctly that, in his opinion, subs- 
tantial injury has been caused to the property 
by the operations of the Defendant, while he 
cautiously declined to estimate the precise da- 
mage in money, as he stated that he had no suf- 
ficient materials to go upon. 

Looking at tho whole matter, in its different 
aspects, wo think that the compensation to wliich 
the Plaintiffs are entitled may be fairly stated at 
£200. 

For that sum we accordingly now give judg- 
ment, with costs. 



SUPREME COIRT. 



A;tio>' en KEVEyniCATioK DE Meubles, — Pno- 

PKI ÉTÉ et PoSSESSiOlf, — MaBI ET PEMME, — 

Bonne Foi,— Aut. 1595 nu C. C. 

Vn créancier sur jugement étant au moment de 
faire vendre les meubles de son débiteur ^ lafem- 
me de ce dernier réclama la projpriété des dits 
meubles en vertu d'un acte de vente passé par le 
mari avant que le créancier n'eut intenté son aC' 
Hon ; la Cour s' étant assuré^ après une enquête 
rigoureuse, que la réclamation de la femme et la 
vente qui avait été passée en sa faveur étaient 
faites de bonne foi , et ajuste titre, a reconnu la 
femme propriétaire des rneubles saisis. 



IkTEBPLBADEB, — PrOPBETT of MOT&A.BLB8, — 

Husband and Wife, — Bona Fxi>£S, — Abt. 
1595 Code Citil. 

Where a Judgment Creditor of a husband ^ when 
about to sell the furniture in the house of his 
debtor f was opposed by the wife of the latter who 
claimed the property of the articles» under a 
formal deed of^ale made to her^ before the ere- 
ditor raised his action, the Court, beings satisfied, 
on a rigorous scruting, that the eloign of the 
wife and the sale to her were bona fide andjust^ 
awarded the furniture to her. Code Ciml, Art^ 
1595. 



YIGOUEEUX THE WIFE,— Plaintiff, 
versus 
PEEDBEAU,— Defendant. 

Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Colik. 



E. J. Leclezio,— of Counsel for Plaintiff. 
J. Q-. Tessiee, — Plaintiffs Attorney. 
J. L. Colin, — of Counsel for Defendant. 
E. Laubent, — Defendant's Attorney. 



12th January, 1666. 

On the nth of May last, Victor Perdreau ob- 
tained a judgment from this Court, in a suit of 
damages at his instance, against Charles Vigou- 
reux, for the sum of £84, with £39 19s. of costs. 
(See Supra, Vol. 5, p. 71.) 

On this judgment a seizure of the furniture 
in the house occupied by Vigoureux, in the 
town of Port Louis, was effected by Usher Desi- 
re Mai, on the 8th September last, and the arti- 
cles were duly advertized for sale. At this stage 
of the proceedings, and on the 6th October last, 
Louise Lœtitia Koutier, the wife of Vigoureux, 
authorized by the Judge at Chambers to take 
legal proceedings in the matter, lodged an oppo- 
sition in the hands of the guardian appointed 
by Justice, of the property seized^ and in the 
hands of the Usher, claiming the articles as her 
sole and exclusive property, in virtue of a deed 
of sale made and passed before Mr. Notary 
Mainoabd on the 30th January 1865, and duly 
registered, containiDg in tho words ot the Citil 
Code, a " dation en paiement '* up to the value 
of <^ 1,108 as part settlement of all sums of mo- 
ney due by Vigoureux the husband to his wife 
under their marriage contract passed before Mr. 
Notary Ducbat, on 12th November 1856, and 
duly registered. 

The question of the right of property in the 
goods and chattels in question now came before 
the Court on determination by way of inter- 
pleader. 
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E. J. Leclkzio, for Mrs. Vigoureux : — My 
client and hor husband wore married in 1856, 
and are separated as to property. It is shewn 
by our marriage contract produced, that she had 
a large dowry, and the husband was bound to 
paj lier back all sums which he had taken pos- 
session of. He had not done so at the date of 
the sale of the furniture to us. That sale wsas 
just an honest payment of what was due to us 
or rather of a part of what was owing to us. 
There was nothing wrong in this. The husband 
only did his duty, for the wife was a bona fide 
creditor at the time, and Perdreau had not even 
begun his case. 

J. L. CoLi:^, for seizing creditor : every pre- 
sumption is against bona fides in such a case as 
this. It is said that the marriage contract must 
bo accepted as proof of the statements made in 
it. I regret to say that enoraious frauds have 
been committed by false statements in those acts, 
as every person in Mauritius very well knows. 

But even if we accept the marriage contract, 
it would appear that Mrs. Vigoureux was repaid 
all the money which belonged to her, before 
the so called sale of the furniture was made to 
her. {Reads clauses of deeds.) Therefore the al- 
leged sale to her cannot be supported in compe- 
tition with the claim of a judgment creditor of 
tho husband. Vigoureux knew quite well, after the 
success of the first action against him, that Per- 
dreau would sue him, and that successfully. There 
was no real change of possession of the moveables 
from the husband to the wife. There îvas not that 
déplacement which is necessary to possess the pro- 
perty. TnoPLONo, Prescription, V. 2, No. 1062. 

E. J. Leclézio, in reply, contended that there 
was no evidence that Mrs. Vigoureux was ever 
repaid the sums due to her. 

The Court : It is clearly the duty of a Court 
of Justice to watch very narrowly transactions 
of this description, passing between persons in 
the confidential relation of husband and wife, 
whereby it may often be attempted to defeat the 
just and honest claim of a creaitor of the hus- 
band. The creditor has got a judgment for his 
debt, and when he proceeds to make his demand 
efiectual, by levy on the goods and property in 
his debtor's houso, he is met with a statement 
\)j the wife that the articles belong to her in 
virtue of some later transactions or conveyance 
from the husband, whereby it is alleged that the 
property of the furniture in the common domi- 
cile has passed from him and become vested in her. 

Nothing, in ordinary circumstances, can bo 
more suspicious or more suggestive of a fraudu- 
lent attempt by the spouses to defy the execu- 
tion of the creditor and preserve for their own 
use the moveable property in question. 

But, on the other hand, there may be cases of 
perfect honesty and good faith. It may happen 
that the husband is really the debtor of his wife, 
who may have had a large marriage fortune with 
which he has interfered and which he is bound 
to replace and repay for her behalf. Every case 
must therefore stand on its own merits, after a 
due investigation into the circumstances. 



Now what are the material facts here ? The 
wife has established, by the production of regu- 
lar notarial deeds, the truthfulness of which has 
not been seriously challenged or impeached, that, 
at the date of the sale of the furniture in ques* 
tion, her husband was her debtor to an extent 
much beyond its value. The sale was therefore 
not fictitious and was one of the sales or tran- 
sactions between husband and wife which are al- 
lowed by the law, in terms of Art. 1595 of the 
Code. 

It is farther very material to observe that, at 
the date of the sale, the present Plaintiff was no 
creditor of A^igoureux the husband- He not only 
had not established his claim of damages against 
the latter, but he had not even commenced the 
suit in which he was ultimately successful. "We 
know judicially enough of those parties and of 
their transactions to believe that Vigoureux may 
have anticipated the probability of such a de- 
mand in damages being made against him by 
Perdreau and made successfully ; but in point of 
fact, the suit, as we have seen, was not begun till 
after the sale of the furniture to the wife ; and 
accordingly at that date Perdreau had not vindi- 
cated his rights in a Court of Justice and had 
no demand which he could make available 
against Vigoureux. It cannot be therefore even 
said that the conveyance of the wife was in pre- 
judice of any right then known to exist in the 
person of another creditor. 

In the course of the discussion at the bar, a 
good deal was said as to the want of any legal 
delivery to the wife of the articles of furniture 
in dispute, delivery being necessary to enable her 
to combat successfully the claim of Perdreau ; 
but it is not easy to see what more could have 
been done in the way of taking and accepting 
delivery by a person living in the same house 
and entitled by law, equally with the husband, 
to call that house her home and domicile. She 
was found by the seizing Usher with a regular 
notarial deed, vesting her, prima facie at least, 
^nth the ownership of the articles, and at the 
very time that she was, along with her husband, 
in the actual personal occupation of the dwel- 
ling house of which the articles formed the fur- 
niture. 

We must therefore sustain her right in law to 
retain the articles as her property, but this is 
plainly not a case for costs. 



SUPREME COURT. 

Bail, — PaoPRitTAiKE et Locàtàibe, — C. C. 
Abt. 1719. 

Le Bailleur est obligé, par la nature du contrat, 
d'entretenir la chose en état de servir à Vusage 
pour lequel elle a été louée. 

Ceux qui dominent à bail au Port Louis, d€ vastes 
immeubles servant au magasinage des marchan- 
dises, sont tenus d'entretenir ces immeubles dans 
un état de réparation locatives qui permette à 
la Chambre de Commei*ce de les admettre comme 
tnagasins publics. 
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I Landlord and Tenaxt, — Leases or Wabehof- 

BES,— C. C. Art. 1719. 

4 A Landlord is hound hy law to Jceep the eubjects 

I let in a state Jit for the purposes for which they 

\ are taken in lease. 

The owners of tlie great Storage Warehouses, in 
Port LouiSy are hound to keep them in such a 
state of repair as to enable the Chamber of Com- 
merce to grant Certificates that they are fit to 
he licensed as public icarehouses. 



THE PLANTERS* DOCK COMPANY, PlaintifPe, 

Versus 

MARTIN MO:SCAMP, Defendant. 

Before : 

His Honor the Chief Judge and 
The Honorable Mf\ Justice Bestel. 



J. L. Colin,— of Counsel for Plaintiffs, 

F. Eobert,— Plaintiffs' Attorney, 

The Hon. V. Naz,— of Counsel for Defendant, 

E. Dctivier,— Defendant's Attorney. 



I2th January 1866. 

On the 29th November 1864, the following 
lease of certain premises in the town of Fort 
Louis was passed between the Plaintiffs, who 
are public Warehousemen there, and the Defen- 
dant, the proprietor of the subjects : 

" Entre les Soussignés, 

•* Monsieur G. M. Moncamp, propriétaire, de- 
" mourant à Port Louis, d'une part ; 

** Et La Société du Planters' Dock Company, 
" établie en cette ville de Port Louis, d'autre 
•' part. 

" Il a été arrêté et convenu ce qui suit : 

" Monsieur G. M. Moncamp donne à bail pour 
" dix huit mois, à partir du premier Décembre 
•* prochain pour finir le premier Juin mil ^huit 
** cent soixante six, à la Société du Planters' 
'* Dock Company, ce qui est accepté par Mon- 
'' sieur Arnaud, agissant au nom de la dite So- 
*' ciété. 

•' La propriété de Monsieur G. Martin Mon- 
** camp, située en cette ville de Port Louis, rue 
'* du Pavillon, connue sous le nom de l'Etablisse- 
'' ment Bretonnache. ensemble les maisons, bâ- 
" timents, magasins, et autres dépendances, y 
" élevés,' sans aucune exception ni réserve et tel 
** que tout se poursuit, étend et comporte, et 
*' ainsi qu'en jouissait Madame Ve. Rendle & 



" Cie., le tout devant être livré en bon état de 
" réparations locatives. Il est entendu que les 
" terrains et bâtiments loués à MM. Barbier & 
" Cie., ne sont pas compris dans le dit Bail. 

** Ce Bail est fait pour et moyennant la somme 
" de six cents piastres par mois, payables le 
" premier de chaque mois. 

•* Fait double, au Port Louis, le vingt neuf 
*' Novembre mil huit cent soixante quatre. 

" Approuvé 

" (Signed) G. M. Moncamp." 

At the date of the lease the premises held the 
license of the Chamber of Commerce. That 
body is entrusted by the Colonial Law wnth the 
duty of certifying that premises are fit and pro- 
per to be licensed as puolic wharehouses. With- 
out this certificate the owners of the diflerent 
articles of merchandise stored in a magazine 
would not be able to avail themselves of the faci- 
lities given by the use of Dock Warrants to 
raise money upon the security of their property 
so deposited. 

On the 4th of March last, the Plaintifts sened 
upon the Defendant a mise en demeure setting 
forth that the goods deposited in the premises 
had frequently been damaged by watt r flowing 
into the wharehouses, when it rained ; that in 
particular, on the 12th of the preceding February, 
the water had stood several leet high in the pre- 
mises and had done great damage to the goods of 
their customers stored therein ; that their cus- 
tomers had ever since refused to permit their 
goods - to be placed there any longer ; that the 
Defendant was bound to make the premises fit 
for the purposes for which they were let ; and 
that this could only be done byVaising the floor 
of the premises six feet, which the Defendant 
was summoned immediatoljr to do, otherwise, 
it was intended that an action of cancellation of 
the lease would be raised. 

There was some evidence to shew that the 
Defendant, at one time, intended to comply with 
the request made in this summons. At all events 
he employed men and carts during several days 
to deposit earth on the floor of part of the pre- 
mises, but subsequently desisted from this ope- 
ration. 

The present Declaration, served on the 18th 
April last, set forth the above quoted lease, and 
inter alia that the grain and sugar deposited in 
the premises had frecjuently been seriously da- 
maged by water flowing into the stores, during 
heavy rains, and concluded that the Defendant 
should be made to complete the work he had 
begun for raising the floor within two months 
from the date of the judgment, or failing so that 
judgment of cancellation of the lease should be 
pronounced by the Court. 

The Defendant denied the facts alleged by the 
Plaintiffs, and pleaded, more particularljr, that 
he did not let the premises for any special or 
particular purpose ; and that if water did enter 
the premises, it was a case of ^^ force majeure " 
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fop which he was not responsible ; that there 
was no vice or defect in the buildings for which 
he is bound to answer ; that any raising of the 
floor is quite unnecessary ; that tho Plaintiff, by 
continuing to pay the rent all along have debar- 
red themselves from insisting in the present de- 
mand ; that the Defendant, under express re- 
servation of all his rights, had oftered, before 
the action was raised, to provide for any chance 
or danger of inundations, by raising in masonry 
the level of certain of the doors of the magazine, 
with cut stones and Roman cement, and besides 
to make good the joints of the walls, with Ro- 
.man cement, inside and outside, Up to such 
height as the Plaintiffs may wish, so as to pre- 
vent the possibility of any water getting into the 
store. 

On the 3rd November last the Court, after 
hearing witnesses and the Counsel for the par- 
tics, pronounced the following interlocutory 
order : 



" Upon hearing Mr. Colin, of Counsel for the 
" said rlaintiffs, and the Honorable Mr. Naz, of 
^* Counsel for the said Defendant, it is ordered 
'' that the parties in this action be and they are 
" hereby referred to the Chamber of Commerce 
" who will examine any Engineer or Architect 
** they please and report to the Court what re- 
" pairs are necessary for them to grant their 
" usual Certificate ; aU rights of parties reserved.'* 

On the 29th November the Secretary of the 
Chamber of Commerce forwarded to the Regis- 
trar of the Supreme Court, a Report on the ma- 
gazine in question by the Committee charged 
with the examination of the stores in town. 

That Report was in the following terms : — 

** COMMITTEE FOB THE EXAMINATION OF STORES. 

"Port Louis, 22d November 1866.— Tour 
^* Committee, after reading the annexed Deci- 
•' sion of the Supreme Court, referred to them 
" by the President of the Chamber, proceeded to 
•* reexamine the store called Magasin Rendle. 
" and in conformity with the request of the Su- 
" preme Court applied for the advice and opi- 
** nion of an Engineer. 

" Not being able to obtain the assistance of 
" Captain Morrison, he being absent from town, 
" your Committee requested Mr. Vandermersh 
" C. E. to examine the buildings and to give his 
" opinion in writing as to the repairs required to 
" render it safe and secure for the warehousing 
^* of perishable goods such as sugar. 

" As soon as the Report of Mr. Vandermersh 
" was received, Mr. M. Moncamp was requested, 
" by letter, to attend at a meeting of the Com- 
" mittee, in order that he might have an oppor- 
" tunity of explaining what repairs he proposed 
" to make to the store previous to the Committee 
" giving any opinion. 

"^ " The Report of Mr. Vandermersh having been 

" communicated to Mr. Moncamp, he declared 

" that he only intended to wall in the openings 

" of the store looting iuto the " Butte aux Ton- 



" niers " stream, and raise the floor one foot and 
" a half ; he asked for time to be able to lay be- 
" fore the Committee the opinion of some com- 
" petent person in support of his own. 

" But Mr. Moncamp having, by letter of 21st 
'^ instant, declined to send any report as he pro- 
" posed to do, and having requested to be again 
" heard with all the other parties concerned, 
" your Committee, not considering any further 
" inquiry necessary, proceeded to form their opi- 
" nion as follows : 

" Your Committee find that tho Report of 
" Mr. Vandermersh herewith annexed fu'ly con- 
" firms the Report of your Committee of the 
" 13th June last unanimously adopted by the 
** Chamber, at its meeting on that day. the 
** Engineer consulted considering that instead of 
" three feet, the floor of the store should be rai- 
*' sed three feet nine inches to render goods per- 
" fectly safe in an inundation like that of Fe- 
'* bruary last. * 



" Tour Committee, therefore, afcer carefully 
weighing the facts contained in the Report of 
Mr. Vandermersh, and in presence of the writ- 
ten declaration of Mr. E. Merle, Town Archi- 
tect, that there was three feet of water in the 
Magasin Rendle during tho last inundation, 
would not be disposed to recommend that a 
certificate be granted for the said store until 
the floor has been raised three feet nine inches 
above its present level. 



(Signed) ; 



H. Adam, 
A. Jolt, 
Em. Basset, 
Hte. Jn. Louis. 



" Adopted by the Chamber of Commerce on 
the 29th November 1865. 

" (Signed) : James Feasee, 

''Ftesident of the Chamber of Co^nmeree'* 

The Report of the Engineer was in those 
terms : 

" Port Ix)uis, November 15th, 1865. 

" To the Secretary of tho Chamber of Commerce» 

" Sir, 

" According to instructions I received from 
* the Committee nppoint<;d by the Chamber of 
" Commerce, to examine the store situate in Pa- 
" villon street, and generally known under the 
" name of " Magasin Rendle," I beg to submit 
*' to your Committee this, my opinion, as re- 
" gards the safety for goods in the said store in 
" tho event of a flood. 

" The actual level of the floor in •* Magasin 
" Rendle," is, according to my observations, 5 
" feet 3 inches above the soa, and the level of 
" the passenger platform in the Central Station 
" seven feet nine inches above the sea. 

" It is a well known fact that, in the Inunda- 
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" tion of the 12tli Februaiy last, the flood water 
** rose about six inches above the coping of the 
*' passenger platform, which would make the le- 
•* vel of the flood waters eight feet three inches 
" above the sea ; supposing then the water 
** standing dead level from the passenger plat- 
** form to ** Magasin Eendle," (on a length of 
** about 450 feet) the difl'erence between the le- 
*' vel of the floor in the store would be three 
** feet. Assuming, to bo over, that for a velocity 
*' of from 5 to 6 miles per hour, the difterenco in 
•' the level of the water, from " Magasin Eendle " 
*' to the platform, would be six inches, I come to 
** the conclusion that the floor of the store in 
*' question must bo raised three feet six inches 
*' (English measure) to reach the level which the 
*' water attained in the flood of Pebruary last ; 
** and that in forming the floor 3 feet 9 inches 
** above its present level, the store will bo per- 
*• fectly safe against jyiy similar inundation 
*^ Avhich is the greatest one ever quoted in this 
*' Colony. 

" I think that, by placing retaining walls to 
" act as dams, in each of the openings of "Maga- 
*' sin Eendlo " to a height of 3 feet 9 inches 
*' above the floor, the water might bo kept off 
** for an hour or two, but this would be a very 
*' imperfect measure in case the flood would 
*' continue, as in the hurricane of 1S61 which 
" lasted eight days. Then I have no doubt 
*' the water would spring thro' the foundations 
"and walls of the building, and take its level 
•* inside ; I therefore would strongly recommend, 
•* as the only efficient manner of rendering the 
•' store perfectly safe against flood waters to have 
'* its floor raised 3 feet 9 inches above its present 
•* level» or according to the level marks I have 
" placed on all the openings. " 

The case came on again for argument on 7th 
December last, when Counsel argued as follows : 

The Hox. V. Naz for Defendant: I contend that 
I am not bound to do any thing in this matter. 

The Eailway operations were completed before 
the lease began. The tenants saw the position of 
ma ters and should have taken steps to protect 
themselves. The store never was flooded before 
February last. Troploxo : Louage, Xos. 198, 235. 
I also plead Force Majeure. Ditveroier, '^Zoua^e'' 
No. 342. I would, in any view, be bound only 
to make good loss actually sustained by my te- 
nant, but that is not the nature of the present 
suit. BoiLEUx on Art. 1721 C. C. which makes 
me responsible for any ** vices ou défauts " in 
the subjects let. 

I relv on the following authorities. S. — 1849, 
2,77-i8il.2.131.— 1812.2.15.— 1839.2.94.— 18- 
25.2.14S. 

J. L. CoLrx for Plaintiffs : The Defendant 
knew perfectly well what we took the lease for. 
It is more afl'ectation to say the contrary. Be- 
sides, the promises were taken specially for the 
same use and obicct as those for which Eendle 
& Co. employed them ; that was for storing 
grain?^ and sugars. For that purpose they are 
found to be unfit, hence our action is well foun- 
ded. Besides, we must have a wharehouse lega- 



lized by the Chamber of Commerce, as we hap 
at the commencement. Without a license a 
lease of these premises is valueless. A tenant, 
I submit, is not bound to sufi^çr the consequen- 
ces of such a flood. TBOPLOxa. " Louage. " No. 
225 &No. 193. Dalloz " ioj/a^tf "'326. Oar 
beneficial enjoyment is gone, and this entitles ua 
to cancellation. C.C. 1719. Tboplono. " Louage"* 
Xo. 196. DuvEBGiER on above article of the Co- 
de. PoTiiiER. " Louage^ No. 100. 

JUDGMENT. 

In this case the Plaintifts «re public whare- 
housemen in Port Louis, and it has been clearly 
established that the extensive premises, the sub- 
ject of the present lease, for which the Plaintiff» 
pay a rent of ^600 a month, or £1,440 a year, 
were taken by them for the purposes of their 
trade. In this Colony every one knows and the 
witnesses have told us that among the leading 
subjects for storage, sugar and grain hold a ve- 
ry iargo place ; indeed it may be said that the 
former commodity is almost the only produce of 
the Island which we have for exportation. When,, 
therefore, such premises as those of the Defen- 
dant in the present case, usually known by the 
name of the "Magasin Eendle," are hired by 
wharehousemen for the object of their business» 
no one can doubt that they must bo free from 
the danger of flooding by water, the access of 
which is so destructive to the articles which will 
form the larger portion of the goods to be put 
in store. 

But moreover, in the present case, it is shewn 
by the written lease itself that the wharehouses 
taken on hire were to be used and enjoyed in 
the same way as the former tenants Eendle & 
Co. had used them. Now the evidence shows 
that they employed them for storing sugar and 
grain, and the Piaintitfs were entitled to rely on 
the Defendant maintaining the premises in a 
state fit for that purpose for which both parties 
well knew that the buildings were taken in lease. 
That was the obligation of the Defendant, for by 
Art. 1719 of the Code, it is declared : " Le Bail- 
*• leur est obligé, par la nature du contrat, et 
" sans qu'il soit besoin d'aucune stipulation 
" particulière : lo.de délivrer au preneur la chose 
" louée ; 2o. d'entretenir cette chose en état do 
" servir à l'usage pour lequel elle a été louée ; 
" 3o. d'en faire jouir paisiblement le preneur 
" pendant la durée du bail." 

It is preyed that the use to which the pre- 
mises were to be turned by the lessees was the 
storage of' sugar and grain, and it was the les- 
sees duty to keep them in a fit state for that 
purpose. 

We are satisfied that this can only be done by 
raising the floor of the height stated in the Be- 
port of Mr Vandermeersch, the Civil Engineer, 
consulted in the case by the Chamber of Com- 
merce. 

But further it is of great importance to remem- 
ber that when the premises were taken in lease 
they had the certificate of the Chamber of Com- 
merce, bearing that they were fit and proper for 
the storage of goods, aùd as such were entitled 



1866] 



COURTS OF MAURITIUS. 



21 



to enjoy the privilèges of a public licensed 
Tvliarefaouse. rTow this certificate is of the high- 
est value in Mauritius. If it is not granted, the 
g^reat majority at least of the customers of the 
tenants, the wharehousemen, may be expected at 
once to desert him, for the owners of tne goods 
'will be precluded, by the defects of the maga- 
zines, from borrowing a single shilling under 
X>ocl£ Warrants, on the goods deposited in the 
premises. Accordingly the witness Mr. Hen- 
ri Adam, Merchant, told us in his evidence : "as 
** a rule I would not store sugar or grain in a 
** wharehouse not duly legalise." 

~We are of opinion that it was an implied con- 
dition in such a lease as the one now before us, 
that the premises should be kept by the land- 
lord in such a state as to secure the contiouance 
of the certificate of the Chamber of Commerce, 
^o doubt the Defendant says that the Chamber 
of Commerce is wrong in insisting that the only 
way to secure the Sugar and other perishable 
commodities stored in the magazine is to height- 
en the floor by so many feet, he alleges that his 
plan of buildingf up the doors to a certain height 
and filling the seams of the wall with Roman 
cement is a preferable one. 

But the Chamber of Commerce is legally yes- 
-ted with the power of saying what, in its discre- 
tion, ought to be done to make the wharehouse 
secure from the ingress of wat^r, and the Cham- 
ber only ask the Defendant to do what it has 
suggested to various other persons similarly si- 
tuated, who have followed its advice, and have 
duly obtained Certificates for their premises. 

We see no reason to interfere with the Report 
of the Chamber of Commerce. It is the Report 
of gentlemen very well qualified to deal with such 
a matter and supported by what appears to be 
satisfactory scientifie evidence. We^ are not 
able to perceive that there has been any excess 
of power or any miscarriage of justice calling 
for our interferance. The Defendant had an am- 
ple opportunity of being heard, if he pleased, 
and no sufficient ground has been submitted to 
us for quashing the Report of the Chamber or 
even sending the matter back again for farther 
consideration. 

We shall therefore allow the Defendant two 
months, from the Hate of this Judgment, to make 
the alteration proposed by the Chamber of Com- 
merce ; should he fail to do so, Judgment of can- 
cellation of the lease will issue. 

The Defendant to pay the costs of suit and 
the fee of £5 to Mr. Vandermeersh. 



SVPREME COURT. 



Obanbe Rotjte,— Exhaussement de la bovte 

POFE CAUSE d'utilité PUBLIQUE,— Pb^JUDICB 
CAUSÉ A LA PBOPBtÉTÉ PBIVÉE, — ACTIOîT EK 
DOMMAGES ET r^TÉBÊTS. 

Le Gauvemement aidant, pour eauu d'utilité pu^ 



hlique, exhaussé le niveau d'une grande route aux 
approches d'un ponty sans en donner avis aux pro- 
priétaires voisins, et agant parce fait rendu j^lu% 
long et plus difficile Vaccès d'une maison située 
sur le tord de la grande route, la Cour Suprême 
a accordé ,$600 & dommages et intérêts au pro- 
priétaire de la maison. 



Impeovixo a High wax fob the public bene- 
fit,— Damaob TO PBIYATE PBOPEBTY. 

Where the Government in improving the access to 
a bridge bg heightening a high road, without giv^ 
ing ang notice to the proprietor of a house, si- 
tuated close to the road, made the access to the 
house much more circuitous and difficult, the 
Court awarded £120 of compensation, with costs. 



ECROIGNARD.—Plaintiff. 

Versus 

THE GOVERNMENT OF MAURITIUS, 

Defendant. 

Before : 

His Honor ths Ckiet Judge and 
The Honorable Mr. Justice Bestel. 



J. L. CoLiK,~of Counsel for Plaintiff. 
A. J. CoLisr,— Plaintiff's Attorney. 
S. J. Douglas,— of Counsel for Defendant. 
J. BoucHET. — Defendant's Attorney. 



12th Januaty I860. 

The Coubt : The Plaintiff complained that a 
large building, of which he is the owner, situate 
in the District of Flacq, close to the high road 
and near the District Court, had been seriously 
injured and deteriorated by the operations of the 
Government in heightening the lerel of the high 
road at that particular spot for the public ad- 
vantage, and with the view of improving the ac- 
cess to a neighbouring bridge. 

It appears, from the evidence, that the Plain- 
tiff's house was erected a few years ago and is 
one of considerable she and value, and situated 
so close to the highway that before the altera- 
tions of level immediate access was got to the 
verandah by merelv stepping in over a shallow 
"gondole," or ditch, which runs alongside of the 
highway, at that place, between the verandah 
and the road. The alterations on the highway 
were made by the Government, without any pre- 
vious communication to the Plaintiff, and result- 
ed in raising the level of the road, opposite his 
house, nearly 8 feet, the effect of which was to 
cut off the communication between the road and 
the verandah, and to leave between them a gap 
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of Boveral feet in width. The Defendant con- 
structed a crossing, or rampe, from the road at 
the end of the verandah, opening into the yard 
of the house, but provided no direct access to 
the verandah. 

The Plaintiff demands ;$f2.500 or £500, as a 
compensation for the loss and damages he had 
sustained. The Defendant traversed the Plain- 
tiff's allegations in point of fact. A number of 
witnesses were heard in the case. 

^ On a review of evidence we were satisfied that 
the Plaintiff is entitled to some damage in the 
way of reparation. It is evident that access to 
the house, as it now stands, cannot be got with- 
out considerable inconvenience, and in this res- 
pect a chansfe, very much worse, and seriously 
impairing the value of the subject, has been 
caused entirely by the operations of the Go- 
vernment. The property has lost a considerable 
portion of its past marketable value by these ope- 
rations, and an indemnity sufficient to place the 
Plaintiff as nearly as may be in his original posi- 
tion must, injustice, be awarded to him. 

On considering the deposition of the different 
witnesses, we think that every claim of damage 
urged in this case may be held as fairly and rea- 
sonably compensated by an award of ^600 or 
£120, for which sum, with the costs of suit, judg- 
ment is now given in favor of the Plaintiff. 



SCPREHE COURT. 



Action ew eetekdication d'un teshaik coittbe 

LE DePABTEHENT de lA GUEBRE. — PeTITIOIT 
Ar QoxrVEBNEMBKT POUB OBTENIB PEBMISSIOK 
DE POUBSirrVBE,— " MONTBANS DB DBOIT." 

Une action intentée à la requête d'un particulier, 
contre le Département de la Ouerre en cette 
Colonie^ pour obtenir la restitution d*un ter- 
rain dont ce Département avait pris possession, 
ne peut être continuée devant la Cour Suprême 
tant que le Demandeur rCa point obtenu de la 
Couronne la permission de poursuivre. 



PbOCEDTTBE,— BlOHT TO SUE THE WaB DePABT- 
MBNT. 

An action to recover certain immoveable property 
said to have been wrongfully appropriated by the 
War Department of the Colony cannot be insist- 
ed, on without the usual JPeiition in such cases 
being presented and granted by the Crovm, 



MTJBEAT,— Plaintiff, 

Versus 

JOHNSTONE,— Defendant. 



Before : 

His Honor the Chief Judo£, and 
The Honorable Mb. Justice CoJsTS. 



E. DuP05T,— of Counsel for Plaintiffl 

E. DucBAT,— PUintiff's Attorney. 

S. J. Douglas,— of Counsel for Defendant. 

J. Bouchet, — Défendantes Attorneys. 



\2tk January 1866. 

In this case the Plaintiff sued the Defendant, 
as representing the War Department of the Co- 
lony, to surrender and restore to him a piece of 
ground which the Plaintiff claims as his proper- 
tjr, and which, he alleged, had unJawfoDj and 
without title been taken possession of by the 
said War Department, and given over to the 
Civil Government for Bailway purposee. 

Before pleading on the merits, the Defendant 
objected that the War Department cannot be 
called upon to implead in the present action 
without a petition of right, a montrans de droit, 
being first presented to and admitted hr the 
Crown, and that no such petition of right, or 
montrans de droit, having been presented hj the 
Plaintiff before bringing his present action, the 
suit must necessarily fall to the ground. 

Parties were heard at length on this prelimi- 
nary objection. The Plaintiff contended that 
such a permission from the Crown, though usu- 
ally asked for, was not absolutely required under 
pain of an immediate dismissal of the action, and 
that, in point of fact, an application for leave to 
sue Her Majesty had been sent to the Head of 
the War Department in England soon after the 
suit was raised, but that no answer had as yet 
been received. 

The Cotjbt: We ore quite satisfied that the 
present suit, directed as it is against the Head 
of one of the Great Departments of the State* 
ought to have been preceded by a Petition of 
right, or montrans de droit, the prayer of which 
probably, as a matter of course, would have been 
at once granted. The Plaintiff states that he 
did in fact apply for such leave to sue the 
Crown, but not till after the case was in Court ; 
and in the hope that a favorable answer would 
be received we have allowed the case to stand 
over for a considerable time. But we cannot 
grant indefinite delay, and we must now proceed 
to Judgment. 

This particular suit, wanting the necessary 
leave, will therefore stand dismissed, with costs. 



SITREHE COURT. 



FBOCiDUBE,— DeMANDEXTB, — TbaITSPOBT SB SIS 
DBOITS A UN TIEB8, — VaUDITE DIT TBANBPOET 
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CONTESTÉE, — PbIX DU TEJLNSPOET KON MEN- 
TIONKÉ, — Le CÉDiJïT ET LE GXSSIOKNAIBE 
BÉUiriS TOUS DEUX COMME DEMAKDEUBS SUS 

i^jB ** Becohd." 



Pboceduee, — Plajntiff, — Tbansfee op his 
bights to a thibd piletf, — ^validity of the 

TBAIt^SFEB CONTESTED, — PbXCB OP THE TBANS- 
FEB KOT MENTIONED, — The AsSIONOB AND 
AsSiaNBE MENTIONED AS CO-PlAINTIPFS ON 
TUE BeCOBD. 



DHOTMAN A BBUGAD A,— Plaintiffs, 

Versus 

D.. JOMAIN,— Defendant. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Ronorable Mr. Justice Colin. 



Hon. V. NAZ,~of Counsel for Plaintiff. 
V. Delaine, — Plaintiffs' Attorney 
E. Q-uiBBBT, — of CouDsel for De&ndant. 
P. BoBEBT,— Defendant's Attorney. 



12th January 1866. 

In this case one L. Sainton had brought an 
action against the Defendant, Jomaiu, to recover 
the Rum of ^1,705 31c., balance of an account. 
After the Plaint had been served Dhotman and 
Brugada applied to be substituted to Saintou as 
Plaint ffs on the Becord, in as much as they were 
the assignees of the claim of Saintou upon the 
Defendant. 

This was assented to by the Defendant, under 
express resen^ations as to his rights when the 
case came on for trial. 

G-. G-uiBEBT, for Defendant, took exception 
to the transfer ; it is a pledge, not an assign- 
ment ; there is no price, no consideration men- 
tioned. 

Hon. V. Naz, for Plaintiff, argued : My cli- 
ents are large creditors of Mme. Sainton, whom 
they might have sued as a "marchande pub- 
lique.'' The husband, without binding himself, 
chooses to pay his wife's claims by transferring 
this claim to my clients ; it is perfectly valid ; 
the amount of my clients' claim on Mme. Sain- 
tou is not mentioned because it is not liquidated. 

JUDGMENT. 

The act of transfer is assuredly very ill drawn, 
but it every day happens that unliquidated claims 
over a succession, or an Estate, are sold or con- 
veyed with or without warranty ; such contracts 
are not only as binding and legal as any under 



the Codes, but are very useful to prevent ex- 
pense and useless litigation. Econverso, although 
here the price is not mentioned, there is no rea- 
son why, if Mme. Saintou owes money and the 
amount of the debt is not yet ascertained, Mr. 
Saintou should not pay that debt by transferrine 
to creditors a claim of his own upon the Defen- 
dants. The strange nature of this document arises 
from this fact, that in contracts of every day's oc- 
currence an unlij^uidated claim is sold for a price 
which is determined; here practically a price 
which is not determined, but may be, is to be 
paid by the assignees for a claim which is de- 
termined and assigned to them. 

This is unusual but not per se illegal. In rc- 
alilrv there is not much m the objection ; the 
Defendant has already consented that the pre- 
sent Plaintiffs should be substituted ontheBecord * 
to the original Plaintiff, saving his rights ; and 
strictly speaking an^ defence he could offer 
against Sainton's claim ma^ be opposed to the 
claim sued for by the Plaintiffs. 

On the whole we think this action should go 
on, but we also think Saintou should remain a 
party to the cause ; the transfer is of 1st May 
1865, the action was brought on the 13th June, 
when Saintou was disseized, why did he bring 
the action when he had made over the claim ? 
It may haye been a private arrangement be- 
tween parties but it appears strange that sud- 
denly, on the case being defended, Dhotman ai^d 
Brugada, who kept quiet since May, appear in 
the field as Plaintiffs instead of Saintou. Now 
the Defendant may have an interest to keep 
Saintou upon the Becord ; if ho consented to 
allow the substitution it was with the express 
reservations of his rights, and we think Saintou 
should, under the circumstances, remain a party 
to this cause. If the case had been explained 
in Chambers the substitution would not have been 
granted as it is. We think it fair to all parties 
to have Saintou a co-Plaintiff, so that, if neces- 
sary, he may be examined on his personal 
answers. 

The case shall be resumed as soon as notice of 
this interlocutory Decree has been given to the 
Plaintiff and to Saintou. "We shall reserve the 
costs. 



BAIL COURT. 



Appel d'un Jugement de Maoistbat de Dis- 
TBiCT, — Vol, — PBOciDUBE Cetminelle, — 
TÉMOIGNAGE,— Obd. No. 35 DE 1852. 

Le témoignage (Tun accuse ne peut servir de preuve 
contre son eo-accusé ; m/iis lorsque la Cour pense 
que le Magistrat de District, en condamnant un 
accusé, ne s'est point basé sur le témoignage de 
son co-accusé, bien qu'il g fasse allusion dans son 
Jugement y ce Jugement sera maintenu. 



Appeal fbom a Judgment of Dtstbict Magis- 

TBATE,— LaBCENY, — CbIMÏNAL PbOCEDUBE,— 

Witnesses,— Obd. No. 35 or 1852. 
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The italement qfoneprUoner U not evidence a^yainsi 
another ; but when the Court was satisfied that 
the Magistrate below, in finding that one pri- 
soner is guilty, though alluding to tJie statements 
of the other in his Judgment, had not gone upon 
those statements in convicting the other prisoner, 
this Judgment of the Magistrate teas affirmed. 



MOOTOO,— Plaintiff, 
Versus 
THE QUEEN,— Defendant. 

Before : 
Hi9 Honor the Chuf Judge. 



P. L. CujLBTELLiSB, — of Cottnsel for Plaintiff. 
T. Herchexbodek, — ^Plaintiff's Attorney. 
S. J. Douglas, — of Counsel for DefencUnt. 
J. BoucHET, — Defendant's Attorney. 



2lst February, 186G. 

In this case one Bamdoyal, a Sirdar, in the 
employ of a planter in the district of Black Birer, 
was accusea, before the local Ma^strate, with 
stealing some suffar belonging to his Master, and 
one Mootoo, a shop-keeper at the mountain of 
Chamarel, was charged with receiving the sugar, 
knowing it to be stolen. 

Both were convicted by the acting District 
Magistrate, and sentenced to 6 months' impri* 
sonment with costs. 

Mootoo appealed. 

The Coubt : * The only question of law raised 
by Counsel hero, is, that the statement of one of 
the parties accused is not eyidence asainst the 
other. This is true ; but I am satisfied, on read- 
ing the Judgment of the Magistrate, that he did 
not proceed on this statement, and abundant 
evidence remains, if the Court were to go into 
that matter, to satisfy it that the Conviction of 
the learned Magistrate below is right and must 
be maintained. 

The Appeal is, therefore, dismissed with costs. 



BAIL COURT. 



COKSTRrCTIOXS FAITES SXTB. LE FONDS D ÂJJTmi, 
— DeoIT du PBOPHIBTJLIBE DU FONDS, — DeS- 
TBUCTION DES COîTSTBUCTIOyS OU IlfDEMNITÉ, 

— C. C. Abt. 552. 
Lorsqu'un tiers a construit sur le fonds d'autrui, 



le propriétaire du fonds a le droit ou de faire 
enlever les constructions par celui qui les a pnta, 
et aux frais de ce dernier^ ou de les conserver a 
payant Vindemnité fixée par la loi. 



PbOPEBTT, — OwiTEBSHIP DP THE SOIL, — ^OwKn. 
SHIP OF HOUSES BUILT OIT THIS LAITD,— C. C. 

Abt. 552. 

When a party built houses upon land which is wxt 
his own, the proprietor of the sail may order 
them to be removed, and if he fails to do so, ih 
proprietor of the soil may himself cause them t» 
he taken down. 



MALEPA.— Plaintiff, 

Versus 

BELHOMBHE,— Defendant, 

Before; 
Sis Honor the Chibf Judge. 



E. DupoKT, — of Counsel for Plaintiff. 
J. G-. Tessieb, — Plaintiff's Attorney. 
W. Newtoit, — of Counsel for Defendant. 
W. Hewetsok,— Defendant's Attorney. 



2lsi February 1866. 

In this case, the Plaintiff sued the Defendant 
for payment of $^Q0, as damages, for haying besn 
ejected by the latter, in the year 1862. from ee- 
yeral buildings in the town of Port Louis, be- 
longing to him the Plaintiff. The Plaintiff did 
not allege that he was proprietor of the ground 
on which the buildins^s stooa ; on the contrary the 
Defendant produced a regular title ofpropertj 
of the ground on which the buildings were erect- 
ed, and remained till they were demolished bj 
him, the Defendant, in 1862. 

Prom the evidence it appeared that the erec- 
tions in question were clearly the property of 
the Plaintiff. He represented that many yean 
ago, after buying the houses, he had taken steps 
to acquire the property of the soil also, but Be 
produced no legal eyidence that he eyer became 
the owner, altho* he stated that he had paid tiro 
sums of 925 and j$f75 on that account, out the 
eyidence of these payments to the person who 
was then the owner was defective. 

The Defendant sent notice to the Plaintiff to 
quit in 1862, offering him $ZQO for the buildingSi 
tne Plaintiff refused the amount tendered as not 
being, in his opinion, adequate compensation for 
their value. 

It was stated, in explanation of the delflj ^i 
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raising the present demand, tlat since that time 
severtu suits, between the present parties, had 
run their course in the District Court, regarding 
the matters now in dispute, and that in all these 
cases the Plaintiff had oeen unsuccessful. 

The Court : The law applicable to a case like 
the present is contained in Art. 552 of the Code 
and following sections. 

The right of property in the soil, as erery 
lawyer knows, carries with it all that is above or 
below the surface. Erery erection or plantation 
on the soil is presumed to have been made by 
the owner ana to be his property, " si le contraire 
n^est prouvé.'' 

'^ Lorsque les plantations, constructions et 
** ouvrages ont été faits par un tiers, et avec ses 
** maténaux, le propriétaire du fonds a droit ou 
** de les retenir ou d'obliger ce tiers à les enlever. 

" Si le propriétaire du fonds demande la sup- 
" pression des plantations, elle est aux frais ae 
*' celui qui les a faites sans aucune indemnité 
'' pour lui, il peut même être condamne à des 
'' dommages et intérêts s'il y a lieu, pour le pré- 
** judice que peut avoir éprouvé le propriétaire 
« du fonds." 

I am satisfied that the buildings were the pro- 
perty of the Plaintiff but erected on land to 
whicn he has not shewn any proper title of ow- 
nership. The Defendant has shewn such a title* 
He is therefore, under the above law, authori- 
zed to turn the Defendant out and to insist that 
he should remove the erections. The Plaintiff 
got notice to quit but refused to remove the 
huildines and the Defendant took them down. 
In all tnis the Defendant was within the law. I 
must therefore give judgment in his favor. 

As to the matter of costs, although the Plain- 
tiff has not been able to shew that he was in 
honâ fide belief that he occupied the soil as ow- 
ner, which, under a subsequent clause of the 
same article of the Code, would have brought 
him into a more favorable position, there can be 
little doubt that he paid a considerable amount 
to the authors or predecessors of the Defendant, 
with the view of acquiring the property of the 
soil. 

I shall therefore give no costs. 



SrPREME COIHT. 



SociixjÉ poua l'exploitation d'itxk PaopRiiTt 
SucBiÂBE. — Insolvabilité de l'un des As- 
sociés.— Action en Dissolution de l'Acte 
DE Société.— C. C. Abt. 1865. 



PaBTNEBSHIP fob WOBKINO A SUOAB ESTATE. — 

Insolvency op one or tue Pabtnebs. — Ac- 
tion FOB DiSSOLVENCT OP THE Cq-PaBTNEBT. 

— C. C. Abt. 1865. 



ODINET AND PEEDMSBTS,— Plaintiffs 

Yer9m 

V. GABBEAF,— Defendant. 

Before : 

The Honorable IL\ Justice Bestel anà 
The Honorable Mr, Justice Colin. 



Hon. H. Kœnig, — of Counsel for Plaintiffs. 
E. BouLLÉ, — Plaintiffs' Attomev. 
Hon. L. Abnaud, — of Counsel ior Defendant. 
J. PiGNÉGUT,— Defendant's Attorney. 



12M January 1866. 

This was an action brought by the Plaintiffs 
for the dissolution of the co-partnery which ex- 
isted between themselves and Victor Garrcau, the 
Defendant, and also to obtain an Order for the 
licitation of the Beau Bois sugar estate, belong- 
ing to the partners. It appears that Victor Ghir- 
reau had become insolvent, and that the parties 
could not agree between themselves as to the 
mode and terms under which the co-partneiy 
shoidd be dissolved, hence the action. 

Hon. H. Kœnig, for Plaintiffs : I prove, by the 
documents put in. that the Defendant is quite 
insolvent ; if this be the case the law allows the 
partners to dissolve the co-partnenr, and as we 
cannot agree, we have been compelled to apply 
to the Court for a Decree. 

Hon. L. Abnaud, for the Defendant: — I do 
not deny that there is evidence of Defendant's 
insolvency, but the real object of the Plaintiffs i» 
to obtain, not so much tne dissolution of co- 
partnery, but the licitation of the sugar estate 
which is the property of the partners. 

JUDGMENT. 

It is proved that the Defendant is insolvent ; 
inter alia his wife has, on that ground, obtained a 
Decree for a separation of property ; under Art. 
1866 of the Codb Civil, the co-partnery may 
be dissolved and, as the parties did not agree as 
to the mode of dissolution, the Plaintiffs were 
entitled to come before this Court, and are now 
entitled to a Decree. 

We have here no Order to make as to the sale 
by licitation of the sugar estate B^u Bois ; the 
co-partnery being dissolved, the Plaintiffs may 
be entitled to apply, in the proper way, and at 
Chambers, for tne sale of the joint real estate; 
but at the present moment we do not see any 
reason to grant an Order which may be the ne- 
cessary consequence of our Decree or not, but 
which should be applied for in the proper manner. 

Judgment for the Plaintiffs with costs, dissolv- 
ing the co-partnery between Plaintiffs and De- 
fendant ; the Court gives no Order as for the 
licitation prayed for. 



26 



DECISIONS OF THE 



[1866 



SDPBEIIBCOIIT. 



AiuHS,— Pbme de Coeps,— Natubahsatiow, — 

PkEMIS de BE8IDENCE,— ObD. NO. 23 DE 1856 

§7. 

Un étranger domieilié à Maurice, aidant rempli 
UmUê tesformaliiéi requises pour se faire natu- 
raliser sujet Analais, sauf le serment d'usage, et 
iC ayant paint de permis de résidence» a été dé" 
elaré passible de ta contrainte par Corps pour 
dette civile. 



Aliens, — Caption of the body, — Natubaliza- 
TiOK. — Permit op besideiice,— Obd. No. 23 
op 1866, § 7. 

A foreigner domiciled in Mauritius was held liable 
to imprisonment on a judgment for debt, where 
he had not a permit qf residence, and although 
steps had been taken for his naturalization as a 
British subject which only required for their 
completion that he should take the customary oath. 



BAX,— Plaintiff, 

Versus 

MEKONy^Defendant. 

Before: 

His Honor the Chiep Judos, and 
The HonorMe Mr. Justice Bbstel. 



L. BouiLLABB,— of CounBel for Plaintiff. 
E. DucBAT,— Plaintiff's Attorney. 
B. J. Douglas,— of Counsel for Defendant. 
H. BsBTijr,-— Defendant's Attorney. 



The Plaintiff sued the 
lowing writing •* 



9M March 1866. 
Defendant on the f( 



" Les soussignés, Lucien Baz et Maximilien 
'' ICenon, tous deux demeurant à Nossi ^é, 
'^ sont conyenuB de ce qui suit : 

'' L'arrangement intenrenu entre les parties, 
** le premier Ayril mil-huit-cent*soixante*un, in- 
*' itituant M. Bax, sous des conditions détermi- 
'' nées, administrateur de la propriété de Fassan- 
** daya, appartenant à M. Menon, est annulé 
" d'un commun accord. 

" M. Menon paiera à M. Baz le trente-un dé- 
*' eembxe mil-huit-cent-soizante-deuz, la somme 
<< de cinq mille huit cent trente huit francs con- 
^^ Tenu entre les parties et à forfait. 



" 8i Monsieur Menon arrivait plutôt à Man- 
'' rice ou la Béunion la somme deriendrait ezigî- 
^ ble un mois après son arrivée, sans oependuit 
" que cette échéance puisse arrirer avant le 
" trente Juin 1862. 

" Fait double à Nossi Bé le diz-sept Décembre 

" mil-huit-cent-soizante-un. 

" Approuvé l'écriture, 

" (Signed) Tss. Bax." 

" Approuvé 

" Et bon pour cinq mille huit cent trente huit 
"francs, 

(Signed) " Meis'ok." 

The Defendant admitted the debt, and that 
his domicile bein^ in Mauritius he had nothing 
to oppose to the jurisdiction of this Court. '1 
only point made by hia Counsel was that, upon 
the judgment which must pass on this demand, 
caption of the body could not issue. Counsel 
contended that hia client, though a foreigner, 
was not within the class of Aliens designated in 
the Ordinance No. 23 of 1866 as liable to im- 

Ïrisonment upon condemnation for a Civil or • 
lommercial debt. 

The Section of the Ordinance referred to (§7) 
runs in those terms: 

" All judgments recorded at the suit of a Bri- 
'' tish subject against an Alien not authorized to 
^' reside in the colony, shall import arrest of the 
" body in ezecution, without distinction between 
" civil and commercial debts." 

The Counsel for the Defendant admitted that 
his client had not a special authority to reside 
in the Colony, but he stated that he had, in the 
year 1856, presented a petition to the (Severn- 
ment to be naturalized a British subject, that 
the Ordinance for this purpose had passed the 
Legislature, and been approved of by Her Ma- 
jesfy, and that the only formality required ftit 
the completion of the naturalization was that 
the Defendant should ^>pear before the Govern- 
or and Council to take the cuatomary oath ; that 
therefore his client had been, in point of fSiM^t, 
authorized to reside in the Colony, and was not 
liable to imprisonment under the above law. 

The Coubt : In the case of Laurent v, Bareil* 
lier (29th Sept. 1864, Piston's Beports, Vol. IV, 

Ï). 101) we had occasion to go fully through the 
aws regulating questions of this description, and 
it is unnecessary to resume the subject minutely 
in this case. 

We wore satisfied, in the case referred to, on 
a review of the whole of the law on the subject, 
that the Section of the Insolvency Ordinance of 
1856 applies to all Aliens who have not yet a 
positive permit of residence in the colony ; now 
the Defendant here admits that he has not ob- . 
tained such a permission. No doubt he sajs 
that he has got an equivalency, ioiz : the proceed- 
ings in 1856 referred to by his Counsel, taken in 
the view of his obtaining naturdization as a Bri. 
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tisli subject. But unfortunately those proceed- 
ings T^ere never brought to a conclusion ; we 
can only deal with them as inchoate and incom- 
plete. Indeed, in the Ordinance for naturali- 
zation, it is positively declared that the rishts 
and privileges asked for by the petitioner snail 
be confirmed only " oq his (the petitioner) pre- 
** viously taking and subscribing, before tne Go- 
^* vernor in Council, the oaths and declarations 
** by law prescribed in the naturalization of 
^* Aliens." 

Xow tbis has not been done. It is a condition 
precedent of the object which was desired by 
Mr. Menon, and the condition not having been 
fulfilled we cannot hold that the procc^ings 
bave ever reached maturity for any effect what- 
ever. 

"VTe tberefore think that the Defendant is 
within tbe article of the Insolvency Ordinance 
of 1856 ; and the Judgment, in this case, must 
issue with costs and for caption of the body li- 
mited, as usual, to three years. 



BAILCOinT. 



Appel n'mr JiroEHEirr nB Magistrat de Dis- 
TBicT, — Vol avec biteaction, — ^Feocébube 
CniMiiTELLE,— OsB. No. 35 de 1852. 

Le Magistrat de DUtriet vCeH point compétent 
lorequHl e'agU de prononcer une peine au eujet 
d'un vol accompagné d*effraction ou de bleaures 
graves; maie %l faut que T effraction ait été faite 
à une maison principale; f effraction de boîtes 
ou d'tmnoires ne mirait point pour rendre le 
Magistrat incompétent. 



Appeal fboic Judgment of District Magis- 

TBATEy— liABCEinr ATTENDED WITH BBEAKtNG, 

— Cbiminal Fboceditbe, — Obd. No. 35 of 
1852. 

To exclude the jurisdiction of the Magistrate in 
cases oflarceng accompanied with serious wounds 
and hreahiM. the hreakiàg must be into a main 
building; JoreibUf opening boxes or presses will 
not suffice. 



GOVINDEN,— Appellant, 

Versus 

THE QUEEN,— Respondent. 

Before: 
His Honor the Chief Judge. 

• ■ ._ 

H. WiLSOK,-^f Counsel for Appellant. 
E. Lalajideli^i— Appdlant's Attorney. 



S. J. Douglas.*- of Counsel for Bespondent. 
J. Bouchet, — Bepondent's Attorney. 



, 1866. 

This was an Appeal from a Judgmemt of the 
Magistrate of the District of Elacq, sitting on 
the Criminal side. 

The Appellant was accused of stealing, firom 
the residence of the person in whose domestic 
service he was, a gola necklace of 56 half sove- 
reigns, a shawl and a piece of silk cloth. In the 
Charge theft was stated to have been committed 
over night and by breaking a box in which the 
articles or at least the necklace was enclosed. 

The accused was convicted and sentenced to 
12 months imprisonment and costs. 

In the Appeal it was argued that the Magis* 
trate had exceeded his jurisdiction and $ 102 
(18) of the District Court Ordinance No. 35 of 
1852 was referred to, which runs thus: "No 
" District Magistrate shall have jurisdiction, in 
'* the following matters as enumerated and de* 
" fined in the Penal Code of the colony." *'Lar- 
" cenjT, if attended with serious wounds or break- 
" ing into a main building.*' 

The Court :— The Section of the Ordinance 
referred to does not apply. In the present cl^le 
there is no charge oi breaking into t^ main 
house. The only charge of breaking relates to a 
box in the house in which the most valuable per 
tion of the stolen property was usually preserved- 

• 

The Appeal is dismissed with costs. 



COURT «F BANRRDPTCT. 



Bail,— Clause n£soLUTOiBE.-*DiFAUT db paie- 
MEXT nu PBix, — Action en besolutiok db 
BAIL, — Iktebvektion d'un tiees, — Paibmekt, 

— SUBBOGATION, — PbBUVE TESTIMONIALE, — 

C. C. Abts. 1236 ET 1184. 

Vne obligation peut être acquittée par un tiers qui 
n'y est point intéressé, pourvu que ce tiers ne 
soit pas subrogé aux droits du créancier. 

La Cour a décidé que bien qu'il ait été stipulé dans 
un bail qu'à d^aut de paiement du prix, après 
un certain délai, le bail serait résolu ipso jure et 
sans autre formalité, le locataire avait le droite 
bien qu'il n'eût point page dans le délai voulu, 
d'être entendu par la Cour ; et le locataire ayant 
établi qu'il avait fait, dans le délai voulu, des 
offres verbales qui n'avaient point été exécutées 
par la faute du bailleur» le bail a été maifUenu. 



Debtob and Ceeditob, — Payment,— Assign- 
ment OB Subbogation, — Lessob and Lessee, 
—Bent,— Clause of Annullation of the 

LEASE FOB NON PATMENT OF THE BeNT,— ObAL 

PBOOF,— C. C. Arts. 123G and 1184. 
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A erediior is hound to accept paytnent of hie debt 
from any one, even a third party i^eriny the 
same, provided no subroyation or atmynment is 
asked. 

Where in a lease of land it was expressly stipulate 
that on failure to pay the rent due, after a eer- 
tain fixed delay, the lease shatdd he annulled 
ipso jure, without any further ceremony, it was 
held that thouyh the rent had not been actually 
paid within the stipulated period, the tenant was 
entitled to he heard before losing possession, and 
it being shewn that pawnent had been verbally 
offered in good time, if the landlord would send 
a receipt, which was not done, it was held that 
the lease was not annulled* 



CEÉDIT FONCIER OF MAURITIUS,— 

Plaintiffs, 
Versus 

DHOTMAN & UX,— Defendants. 

In re : 

CE8SX0 BoNOKXJM OF THIS HEIRS LA.NOUGARÈDE. 

Before : 
JŒis Honor the Chief Judge — Commissioner. 



HoK. L. Abnaud, — of Counsel for Plaintiffs, 
J. PiGNÊOTJY, — Plaintiffs' Attorney, 
A. Legall,— of Counsel for Defendants, 
E. Duvitieb,— Defendants' Attorney. 



2Zrd April 1866. ' 

Tills was a Rule obtained at the instance of 
the •* Crédit Foncier of Mauritius Limited," in 
the matter of the consolidated Cessio Bonorum 
of Widow Eugène Bazire & Ors, the heirs La- 
nougarède, calling upon Mr. Dhotman & Ors 
to shew cause why the said ** Crédit Foncier" 
should not be authorized to pay into Court the 
sum of twelve hundred dollars, plus any costs 
claimable by Mrs. Dhotman, for twenty-four 
months' rent, up to 16th November last, of a 
plot of ground situate in the district of Flacq, 
at the place called ''Le C^mp de Masque," leased 
by her to the late Mr, Victor Lanougarede & 
Ors, by a notarial deed of date 30th November, 
1859, and why, such payment being made into 
Court, the said Mrs. Dhotman should not be or- 
dered to stay the proceedings by her instituted 
against the heirs of the late Mr. Lanougarede 
and Ors. 

The facts were as follows : On the 30th No- 
vember, 1859, a regular notarial lease was passed 
between ]\(Ir8. Dhotman (dulv authorized by her 
husband), the proprietress of a piece of ground 
at Flacq measuring about 200 acres, and the late 
Mr. Victor Lanougarede and certain other par- 



ties. The lease was to endure from the lOtl: 
November, 1859, till the 7th March, 1867, and 
the rent was fixed at $50 per month, payable by 
the lessees jointly and seyerally every six montU 
running from the said earlier date. 

Among other clauses the act of lease contained 
the following stipulation : — 

** It is expressly agreed between the partiei 
as an essential condition of the lease, that io 
case of parent of 6 months' rent not beisg 
made withm 3 months . after expiry of the 6 
months, the present lease shall be annulled cf 
plain right, if the lessor shall so pleaae, without 
any other formality than a single notice to par, 
after which the lessor shall put herself in pos. 
session of the land now let, as it shall then etaod, 
without losing her recourse against the lessee 
for the past rents, and for any damages to wbkii 
she may think herself entitled." 

On the 16th November, 1865, two years' rent 
remained impaid. The next period of 3 montfei 
terminated on the 16th February last. Certab 
communings took place on the subject of pajin^ 
the arrears of rent, and it was established, bj 
evidence adduced at the trial, that on the 2nd or 
8rd March last, Mr. PioNiouT, Attorney at Laf 
acting for the Crédit Foncier of Mauritius, inti- 
mated verbally to Mr. Dhotman, representing 
the proprietress of the land, that his dients wew 
ready to pay the rents due, whatever they mg^^ 
be, and offered to give a cheque for the amount. 
Mr. Dhotman referred Mr. PioKeoiiY to his At- 
tomey, Mr. Dutiyieb, in whose hands he statd 
the papers then were. Mr. Pioyiori subse- 
quently made the same offer to Mr. Pïïtitiïb, 
w^ho said he was examining the papers. 

Two days thereafter, vfo., on the6thof MarA 
the proprietress caused a mise en demeure to be 
served upon the tenants and their representa- 
tives, setting forth that if the sum of «1,200 of 
rents, due at the said date of 16th Norember 
last, was not paid within 24 hours, the leJtfC 
would be de piano cancelled, in terms of the 
above clause in the contract. 

The money not being paid on the 8th Marci» 
the lessor formally called upon the tenants to 
attend on the 12th of the same month, on the 



ground itself, and then and there to give 



tbe 



land over to her that she might enter upon and 
enjoy the posscb^ion thereof for the future. 

On the same day, viz,, the 8th, the money ^a» 
sent to Mr. Duvivieb, by the Ceylon Company 
Limited, the Sequestrator on the Estate, but ne 
returned it stating that he could not receireJ^j 
The present proceedings were Chen taken i 
Court to stop the proprietress resuming pos»^' 
sion of the land ; and the money was consignea 
in the hands of the.jBegistrar. 

A. Leoall, for Dhotman : I gave w»P^^J^"?f 
for payment of the rents. In fact I allowed tf* 
rears to accumulate for more than two y e* ' 
and I only resorted to the steps authorized oj 
the lease when I could not get payment.^ ^ 
offers made by Mr. Pignkghty were not 'enr^ 
reeUes," as regulated by the Code,and thoae »^«^ 
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the only one» wliidi I was bound to accept, and 
'wliilo ho talked of payment be never actually 

Said me. I do not admit tbe inght of tbe *• Cré- 
it i^oncier," or tbe Ceylon Company, to inter- 
vene here. They are stranger» to me and are 
not parties to the lease. 

In the cases of lease like the present, the 
Conrts iu France have rigorously enforced the 
reaolntory clauses. See S. 11.2.119 : (Liège) 
T)tjvekqier — Volume 1, No. 4Î75 : TROPLoyo 
*' léoua^e'' 11.321. Tbe time for payment was 
past. I had a right to resume possession. The 
Court can't interfere with that right. 

Hox. li, ARKAun, for the " Credit Foncier," 
and also tbe assignees of the Insolvent estate of 
the Heirs Lanougarede : — T only ask to exer- 
cise my debtors* rights here, and I ^nsh to avoid 
the penal forfeiture which is, I submit, too sharply 
pressed against me by tbe other side. 

In all cases of this description, a Court of Jus- 
tice must intervene between tbe parties, and 
take cognizance of the facts, before givin^effect 
to so rigorous a penal clause. Dalloz Keper- 
toire, " Louage;' iSo. 540. 

The authors of tbe law clearly understood this, 
as any one will see who takes the trouble to look 
into the preliminary discussion on this Chapter 
of the Code. 

Tlie case from the Court of Liège is really 
the onl^ case against mo. It was very specis^l 
in its circumstances and is quite counterbalan- 
ced by the other Decisions of tbo French Courts. 
See them collected under Art. 1729, C. C. in 
Gilbeht's •* Codes annotés." The facts hero 
are all in my favor; Dhotman was informed, from 
the first, that he was to be paid off. But be 
hung back, he sent n^ note of the amoiuit which 
would at once have been remitted to bini and 
within two days after he bad served us with a 
summons. 

Chief Justice. — Two questions have been 
raised in the course of the discussion at the bar, 
the one of a preliminary or prejudicial nature, 
the other one on the merits of the present dis- 
pute. As to the first point, it does not appear 
to me that tbe objection which has been taken 
to tbe right of the " Crédit Foncier " and " Cey- 
lon Comnany " to intervene in this case can be 
sustained. 

The offer of payment was made by parties or 
on account of parties who are creditors of the 
late Mr. Victor Lanougaredo, and as such are di- 
rectly interested in the Estates of Mrs. Widow 
Baziro and others, the heirs of that gentleman. 
But further, the parties tendering payment of 
the rents in arrear, and who have actuallv paid 
the money into Court, do not ask any subroga- 
tion or assignment of the claim of the'landowncr 
Mrs. Dhotman. In that state of matters, by a 
well known rule of the Code, the creditor is 
obliged to accepted payment by w'boirisoever 
tendered, if there is no ot her legal bar or objec- 
tion to his doing so : — 

" Une obligation peut être acquittée par toute 
" personne qui y est intéressée, telle qu'un co- 
'^ obligé ou une caution." 



" L'obligation peut môme être acquittée par 
•* un tiers qui n'y est point intéressé, pounu 
•* oue ce tiers agisse au nom et en l'acquit du 
" aébitcur, ou que, s'il agit en son nom propre, il 
'' ne soit pas subrogé aux droits du créancier." 
C. C. Art. 1236. 

Even therefore if the parties who offered pay- 
ment and have consigned the money in the hands 
of the Eegistrar were altogether strangers to tho 
affairs of the succession Lanougarode, Mrs. 
Dhotman must accept payment made in this way 
as a discbarge of her claim for rents in arrear, but 
this always on the assumption that, in law and 
in the state of matters actually existing in the 
present inquiry, she was bound aliunde to accept 
payment of those rents and so lose her right of 
cancelling the lease which she contends, is open 
to her from the default of the tenants to pay the 
rents at the terms stipulated in the written in- 
strument of lease itsJf. 

This is the second and the main inquiry in tho 
present case. On the one band the proprietress 
contends that the rents not having been paid at 
the terms stipulated the resolutory clause of the 
lease has come into operation, and she is entitled 
immediately to re-enter on the land with all its 
crop upon it. On tbe other, the tenants, or 
those in their right, maintain that the rent was 
offered in due time, and that the payment actu- 
ally made, though refused, was sufficient to stop 
tbe effect of a clause so highly penal, and purge 
the irritancy of tho lease whicn might otherwise 
have been incurred. 

The question, it will be readily be perceived, 
is one both of considerable interest and impor- 
tance. 

The Court may be permitted to examine in 
some detail the points which have been raised 
by tho learned Counsel. 

Discussions similar to that in the present case 
have frequently occurred in France, where tho 
law on tbe subject is the same as in this colony, 
viz : the Civil Code. Now, in that system, 
contrary to tho other rules of the Koman 
law, which prevailed in a largo portion of the 
Kingdom of France prior to the promulga- 
tion of the Codes, a resolutory condition, t. e. a 
condition which resolves or annuls the contract 
is held to be embodied in all mutual agreeidents. 
The effect of this legal principle is that if one of 
tho parties fails to pertbnn what he has under- 
taken, the other may in bis option insist on his 
performing bis obligations or may claim the dis- 
solution of the agreement with any damages 
which he may have sustained. But the law 
goes on to taay that the contract does not, as 
it were, dissolve itself. The annullation must bo 
demanded in a Court of Justice, and a certain 
further enlargement of the time may bo accorded 
by tho Court, to the party who has failed to per- 
form his portion of the agreement, according to 
the Judge's appreciation of the circumstances of 
tho particular case. All this is clearlv stated in 
Art. 1181 of tbe Code: 

•' La condition résolutoire est toujours sous- 
'' entendue dans les contracts synaliagmatiqucs» 
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*' pour le cas où Tune des deux parties ne 
*^ satisfera point à son engagement. 

" Dans ce cas, le contrat n'est point résolu de 
" plein droit. La partie envers laquelle Tenga- 
*^ gement n'a point été exécuté, a le choix ou de 
*< forcer l'autre à l'exécution de la convention, 
" lorsqu'elle est possible, ou d'en demander la 
" résolution avec dommages et intérêts. 

•* La résolution doit être demandée en justice, 
*' et il peut être accordé au Défendeur un délai 
** selon les circonstances." 

Such is the general law on the subject of re- 
solution of mutual contracts on the ground of 
Boo-performance of his obligations by one of the 
covenanting parties. But in the case with which 
wo are now dealing, it must be remarked that 
we have a very special and very stringent clause 
of nullity in the lease itself. It runs in these 
terms : 

" II est expressément convenu entre les par- 
*' ties, comme condition essentielle des présentes : 

" lo. Qu'à défaut de paiement, de la part des 
*' preneurs, d'un semestre du loyer ci -dessus 
*^ stipulé, et ce dans les trois mois qui suivront 
** son échéance, le présent bail sera résilié de 
'* plein droit, si bon semble à la bailleresse, sans 
*' aucune autre formalité qu'une simple mise en 
" demeure» après laquelle la dite bailleresse 
*' pourra se faire mettre en possession du terrain 
•* présentement loué, tel qu'il se trouvera alors, 
" mais sans cependant perdre son recours contre 
" les preneurs pour raison des loyers échus et - 
** pour tous dommages intérêts qu'elle croirait 
•' devoir leur réclamer." 

It is therefore necessary that we should en- 
quire what is the effect in law of such a special 
convention. Does it add anything to the Com- 
mon Law rights, if we may use the expression of 
the lessor, in a case like the present, or does it 
leave matters, between the contracting parties, 
Bubstautially in the same position as if there had 
been no particular clause of this description 
inserted in the lease itself? 

It appears to me that if there is a difference 
between the case ,when there is no special clause, 
we might expect that that difference would ma- 
nifest itself chiefly in relation to two points, 
viz : the necessity of resorting to a Court of 
Justice, before the lessor could resume posses- 
sion, and secondly, if the lessor must resort to a 
Court the power of the Judge to grant a delay 
to the lessee in fault, beforo declaring the lease 
forfeited or annulled. 

Let us examine the two questions. As to the . 
necessity of the intervention of a Court of law 
to declare that the forfeiture has taken place, 
there does not appear to be much difficulty in 
affirming the necessity, in most cases, of a re- 
sort to a Court of Justice, as well when there is 
such special clauses as when, there being no spe- 
cial clause, the parties find themselves under the 
general law of Art. USA of the Code. 

In truth, when we consider the position of 



parties attentively, under such a special clause,, 
we shall find that, practically, it would be a ve- 
ry difficult thing to dispense, in almost any case, 
with the investigation of a Judge, except where 
the tenant voluntarily gives up possession. 

At first sight it might be plausibly said the 
parties to the lease have agreed that if the rent 
IS not paid by a certain day, or on a certain no- 
tice to pay, the contract shall be annulled ^so 
JM*Cy and the lessor, without any further cere- 
mony, shall re-enter into possession. The con- 
tract is a lawful one, the parties had the right of 
making any arrangement they pleased, they hare 
done so. How then, seeing tnat the rent has 
- not been paid at the term stipulated, should 
there be any difficulty as to allowing the lessor 
to resume at once the possession of his own pro- 
perty ? Why should he incur the delay and ex- 
pense of resorting to a Court of Justice when 
no and the tenant had specially agree, that, in 
the event occurring, whicn has now really hap- 
pened, he should at once and without any for- 
mality take possession of the land P 

But then the question of lyhether the rent haa 
or has not been paid by a certain day is a matter 
of fact, and if this is disputed, how can it be de- 
termined but by a Court of Law ? It will not 
do to say, the rent has not actually been paid at 
the stipulated term, and the lease itseli cove- 
nants that the rent should be paid on a cer* 
tain day, or on a certain warning to pay, 
and failing such payment the tenant's right shiul 
be at once forfeited. Yerv true, but while the 
tenant may admit that the rent was not paid 
down on the day stipulated he may say that this 
was owing to " force majeure, " to circumstan- 
ces over which he had no control, for example 
to his not being able to find the lessor, who pur- 
poselv kept out of the way ; or the lessee may 
say that the delay in paying arose from some 
innpcent mistake or mere oversight for which he 
cannot be visited with the heavy penalty of the 
forfeiture of his lease. — At all events, he in- 
sists on being heard, before he is turned oat* 
This request can scarcely be denied to any man 
who has serious pecuniaiy interests at stake. 
Indeed, to refuse a hearing in such a case 
might lead to ver^ unjust consequences, and 
probably, in some instances, to breaches of the 
public peace. Accordingly it is thought that 
it may safely be laid down, as a general propo- 
sition, that even when there is a special clause 
as in the present lease, declaring that in the 
event of the rent not being paid by a certain 
fixed day, the contract shall be annulled of plain 
right, without any other formality than a simple 
notice to pay. the tenant may nevertheless m- 
sist that he shall bo heard by a Judge, and that 
the forfeiture shall be declared by a Court of Jus- 
tice, before he can be compelled to cede posses- 
sion. So much for the first of the two questions. 

Let us now consider the second. "What are 
the powers of the Court in granting indulgence 
to a tenant who has allowed the term of pay* 
ment of his rent to elapse ; under a lease contai- 
ning a special clause declaring that if the rent 
is not paid bv that fixed term the coniaract shall 
be annmled ot plain ri^ht and the lessor shall 
resume possession of his subjects P 
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In such a case ifc is plain that the Judge's 
power is much restricted. "We do not find our- 
selves any longer under the provisions of Art. 
1183 of the Code. The Court has Dot to deal 
Viith a lease in which a clause of annullation is 
understood to he in law embodied. There is a 
special clause in the lease itself. — The Court 
has no authority therefore to grant time or a 
fresh term to the tenant, as it would if there 
bad been no special clause, and if the circums- 
tances had, in the opinion of the Judge, been fa- 
Torable to the tenant. To grant such a delay 
would bo to make a new contract for the par- 
ties which a Court of Justice has no authority to 
do. 

Ifc must cause the contract to be executed, as 
it stands, but of course looking carefully at what 
the real facts of the case are, and keeping in 
Tiew the position in which the parties actually 
stand towards each other on the facts which may 
have been ascertained in evidence. 

Now, in the first place, it must be remembered 
that, in the present case, the tenants, or those 
in their rights or offering payment of the arrears, 
do not ask any further delay to pay the rents 
due to Mrs. Dhotman. In point of fact, as we 
have already seen, those rents were paid within 
48 hours of the stipulated term. This, accord, 
ing to the Rule of the Civil Law would be sufii- 
cient performance, for Paul tells us that: nihif 
ex ohligaiione, paucorum dierum mora minuere ; and 
Mr. President Tboplono appears to approve of 
the maxim as a sound one in this modem law of 
France, for he thus Vrites : . 

" Les Juges ne doivent pas voir, en thèse gé- 
nérale, une cau»e suffisante de résiliation dans un 
retard de peu de temps. Ils se rappelleront le 
conseil du jurisconsulte Paul" which we have 
just quoted. " Louage " No. 820. I should not 
he willing however to rest the judgment in the 
present case upon this principle whic^ is not al- 
together consistent with our modem ideas of 
the promptitude and accuracy necessary in the 
performance of contracts. I lay the maxim the 
more readily aside as the Decision may be made 
I think to stand on firmer and surer grounds. 

It will be recollected that several davs before 
the lapse of the time stipulated in the lease, 
within which the rents were to be paid, and be- 
fore any mise en demeure was served, an oifer of 
payment was twice made to those who were act- 
ing for the proprietress. They had therefore 
nothing to do to get their money but topresent a 
receipt to Mr. Pioxiour, containing tne exact 
amount of the rents then in arrear. They did not 
choose to do so. They remained passive till the 
term of payment was past, and they then de- 
manded the forfeiture of the tenants, right and 
the posession of the land with all the crop upon 
it. In the circumstances, can it bo fairly said 
that the tenants foiled in their obligation as to 
the payment of the rent. I think this cannot 
be maintained. The money was offered verbal- 
ly, it is tme, both in good faith and in good time, 
all the lessor had to do was to send a receipt 
and get payment. 

Now it is the duty of a creditor to whom mo- 



ney is payable to be ready with a receipt stating 
the sum that is due to him, and the debtor is en- 
titled to ask for this in exchange for his money. 
Mrs. IDhotman's «advisers were not ready with 
their receipt. They never presented one for 
payment though they were invited to do so. 

In such a state of matters I do not think that 
she can with justice say that her tenants have 
failed to pay the rent as stipulated. I do not 
think that she can take advantage of the passive 
attitude which she assumed and insist for a for- 
feiture of the lease and a resumption by herself 
of the possession of the land. 

I have had an op]|)ortunity of going through 
the French authorities on questions resembling 
the present, and I am satisfied that, on the whole, 
the above views are consistent with the weight 
of authority in France both of decided cases and 
of the leading authors. No doubt there are au- 
thorities which, at first sight, appear to point the 
other way. But when we look beyond the ru- 
brics, and consider the cases in all their details, 
we will find that much of this apparent differ- 
ence really disappears. For example, at the dis- 
cussion of the case I was very much pressed 
with the Decision of the Court of Liège, Ist 
August 1810, S. 11, 2. 119. The Judges there 
found, as the rubric bears, that: " Lorsque, dans 
" un contract de bail, la résolution a été stipulée 
" en termes exprès, à défaut de paiement des 
'^ loyers, le contrat est résilié par le seul fait de 
'* non paiement dans le délai fixé. Dans ce cas 
" le bailleur n'est pas tenu à demander la résolu- 
" tion en justice." On reading however the Be- 
port itself, it will be found that there were facts 
making the case clearly distinguishable from the 
present. One of the grounds of the Decision 
of the Court of Appeal, in affirming the judg- 
ment below, was : " Attendu que rien ne prouve 
" que TAppellant ait offert, avant ce commande- 
" ment, de payer les échéances du fermage, ni 
" qu'il lui était impossible d'effectuer les dits 
^ paiements ; met l'appellation au néant. <&c" 
Now in the case at present before the Court 
such offers were really made, and accordingly the 
authority quoted becomes in reality a Decision 
in favor of the views to which the Court has 
given effect, for it is plainly implied, in the Judg- 
ment of the Court or Liâqe, that if offers of pay- 
ment had been made, the Decision would have 
been different. 

It is also obvious that recourse to the Court 
of Law was unavoidable. 

The Eule is therefore made absolute. The 
" Credit Foncier of Mauritius Limited " is au- 
thorized to pay into Court the sum of 6 1 200, 
being 24 months rent, up to the 16th November 
last ; and the proceedings instituted by Dhotman 
the wife against her tenants and those in their 
rights are hereby stayed ; the costs of the said 
Dhotman the wife up to the 8th March last to 
be paid by the said '* Credit Foncier " as has 
been all along offered. 

No other costs. 
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Vente be Sucées, — Usage Commebcial,— Ei- 

âLBME2$T8 PB LA CUAMllRE DE COMMEBCE, — 

Pebte DBS Sucres après le délai four frek- 

DS£ LITRAI80N. 

JLq Cour Supreme a juge, diaprés VtiMge commer- 
cial et les réglemente de la Chambre de Commer- 
ce de cette Colonie, que celui gui achète des su- 
crée doit, à moins de conventions spéciales, en 
prendre livraison dam un délai de quinze jours 
à dater du jour de la vente ; faute par lui de le 
faire dans ce délai, la vente ne peut plus être 
résolue à moins qu'il ne prouve une différence 
de 50 c. au inovns p<$r cent livret entre Véchan* 
tillon de vente et le sucre tendu ; et la perte des 
dits sucres, si elle a lieu après ce délai, est pour 
compte de V acquéreur, à moins qu'il ne prouve 
que c'est par la faute du vendeur qu'il n'a point 
pris livraison dans le dit délgi. 



♦Sale of Sugars, — Usage of trade,-— Code of 
Practice,— Loss of the Sugars after the 
usual delay to take delivery. 

The Supreme Court has ruled, in accordance with 
the ttsage of trade and the Code of ^Practice of 
the " Chamh'e de Commerce " of this place, that 
the purchaser of Colonial Sugars is bound, ex- 
cept in cases of private agreements, to take deli- 
very thereof within a delay of 15 days from 
the day of the sale, after which delay the sale 
cannot be cancelled except when the buyer esta^ 
blishes a difference of at least 60 c. per 100 
pounds of the good sold compared with the selling 
sample ; and the Sugar shall be at the risk of the 
buyer tmless tcithin that delay he sliall have 
claimed delivery and the delay shall thus be pro- 
ved to have been caused by the seller. 



CEYLON COMPANY,— Plaintiffs, 

Versus 

C1U.UVIN.— Defendant. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 



The Hon. V. Naz,— of Counsel for Plaintiffs. 
W. Hewetson,— Plaintiffs' Jttomey. 
S. J. Douglas, — of Counsel for Defendant. 
E. Leclbzio, — Defendant's Àttomej. 



12th January 1866. 
In this action the Plaintiff alleged that on the 



16th, 19th, and 20th day of Deeember 1864, thej 
had sold to Jules Chauvin, the Defendant, seve- 
ral parcels of pugar, marked *' JPlaisanee, Hart, de 
Bissy & Co.," forming together a quantity of 
4,118 bags of sugar ; that on the 19th day of Jan- 
uary 1865, they again sold another parcel of 
sugar, marked " SicJtemarre, Hardy & Co." ; that 
the said sugars were sold at the prices mention- 
ed in the account annexed to the Plaint, and 
upon the usual conditions betwe*^ merchants in 
Mauritius, and especially under the condition 
that the purchaser of the said sugars was bound 
to take delivery of the same within the time 
prescribed by the usage of trade in Mauritius, 
and that, in default of so doing, the purchaser 
would be bound to pay the approximative value 
of the said sugars, and be liable of all risks and 
accidents which might happen to the goods sold ; 
and further that, in default of taking deliveiy of 
the said sugars as aforesaid, the said purchaser 
would have no right to obtain any reduction for 
any difference in the samples, unless the said 
difference would exceed in value one shilling per 
one hundred pounds weight of sugar. The 
Plaintiffs further alleged that, although orders 
for the delivery of the aforesaid sugars were du* 
ly handed over to the said Defendant, he, the 
said Defendant, neglected to take delivery of all 
the sugars aforesaid within the time agreed 
upon and prescribed by the general usage of 
trade, and long afiker the time for such de- 
livery had expired, to wit : on or about the 12th 
of f'ebruary 1865, three lots or parcels of 
the sugars marked Flaisance, Hart, de Bissy S[ 
Co,, sold to the Defendant as aforesaid, and form- 
ing together 999 bags of sugar, and tlio lot or 
parcel of sugars marked Bichemarre, Hardy Sf Co., 
sold to the Defendant as aforesaid, were lost or 
damaged in the stores in which the said goods 
had been warehoused, during the flood which 
took place in Port Louis on the last mentioned 
day. The Plaintiffs further alleged that the De- 
fendant neglected or refused to take delivery of 
another parcel of 316 bags of sugar marked 
Plaisance, Hart de Bissy Sf Co., sold to him as 
aforesaid, at the price of $ 5.25 per hundred 
pounds weight, and stUl, though requested, re- 
fused to do so, 

TIio Plaintiffs therefore brought their action 
to recover from the Defendant : Ist — the sum of 
$ 6.769.44 c. being the value of three lots of su- 
gar marked Plaisance, Hart de Bissy Sf Co., sold 
to him as aforesaid, and forming together 999 
bags sugar ;— 2dly — the sum of ,$765.44 c. being 
the value of one lot of 151 bags of sugar marked 
Bichemarre, Hardy ^* Co. ; — 3dly the sum of 
;$2,073.75 c. being the value of one lot of sugar or 
816 bags, marked Plaisance, Hart de Bissy ^ Co^ 
the whole sold to Defendant as aforesaid, and 
the said three sums making together the sum of 
$ 9,608.63 c. with interest at 12 op. 

To the Plaint were annexed separate accounts 
showing morefuUy the parcels sold, and tliose for 
which payment is now sought to be enforced. 
The Defendant gave notice of defence, and this 
being a commercial cause pleaded orally. 

Witnesses were called on both sides, after the 
Hon. V. Naz, for the Plaintiffs, had opened Iub 
case, and Messrs. Arbuthnot, Manager of the 
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Ceylon Company, and Js. Chauvin, Defendant, 
. werA heajrd on their personal answers, and 

S. J. PovoLA^, for Defendant, argued: AU 
the sugars, the payment of which is now claim- 
ed, are alleged, except 316 bags FlaUancê sugar, 
to have been put in the stores of the Passage 
Monneron. The 316 bags now lost are alleged 
. to have been purchased by Ghauyin, rejected by 
him after the delays, contrary to the customs of 
the sugar trade, and part of the demand is to 
get payment of this. 

It is necessary to distinguish the sereral lots. 

All the Plaisance sugars were sold on the 19th 
December 1864, the dâiyery order is of the 21st 
December 1864. 

The lots are 774 FlaUanee 

98 do. 

127 do. 

C177 do. 

il39 do. 

The four smaller lots have been called the 4 
** petite lots," they amount to 641 bags. The 
316 bags now lost in the inundation are the two 
last of the small lots. The lot of Eichemare 
sugars, alleged to have been lost in the inunda- 
tion, were sold subsequently ; the delivery order 
is dated 28th January 1865. According to the 
ordinary law of the land, by Art. 1 585 Code Ci- 
vil, we should not have been bound ; the ware- 
houseman is the agent of the vendor ; the stores 
of the Albion Dock were in the custodv of the 
vendors, and the sugars were not transferred in 
the purchaser's name. 

It is true that we agreed to be bound by the 
stipulations of the Code of Practice.^But of that 
Code of Practice Art. 32 only is applicable to 
us. Stipulation is there made as to the mode of 
settling and adjusting differences of quality, 
nothing is said as to the rejection of sugars 
when delivery is being taken, and the sugars 
taken back to the stores without any claim be- 
ing made by the vendors. The practice of the 
Ceylon Company is to have a clerk at the deliverv; 
a sworn weigher makes delivery for the Dock, 
therefore for the vendor ; he is the agent of the 
vendor, and notice of reiection to him is notice 
to the vendor. As to the rejection of che 316 
bags, there is a direct conflict of evidence, but 
the witnesses agree that they were delivered at 
the end of December, and again tendered for 
delivery in jklarch ; the Ceylon Company say that 
they were first rejected in March, and had not 
been absolutely rejected in December. This can- 
not be, the sugars were first rejected inDecember; 
Eyder and Béguinot say so distinctly. Chauvin 
shows, by his notices, that he i^d'used to go to 
arbitration; also we find that in February 
Arbuthnot writes to Chauvin, (Ist Pebv), he 
speaks then of sugars having been rejected ; this 
must have been in December for there were but 
two rejections, December, March. There is more: 
Durocner says that when sugars have been 
weighed and are merely sent back to the stores 
for another occasion, they are sent back and 
stored in the name of the purchaser.* If such be 
the case we have nothing to do with the 541 
bags of sugar. 



As regards the lUehenuure^MMxn^ the delivery 
order is of the 28th January and the sugars were 
asked on 9th February. The date of the deU. 
very order is the terminus à quo of the fifteen 
days given by the practice. 

I now como to the largest lot, 774 bags of 
Plaisance suears. I admit we have not claimed 
delivery of those sugars within the time, but I 
liave a good deal to say as to those sugars, and 
that will apply to all the sugars lost in the inun- 
dation. The rule of the Chamber of Commerce 
should be applied with good faith on the part of 
the vendors. The ri:»k contemplated is the ordi* 
nary risks ; no extraordinary risk is contem» 
plated, and if any arise the loss is for the vendors. 

The Plaisance sugars were presented at the 
time of the sale as being in a bonded warehouse ; 
that is a place known to be secure, for it cannot 
be licensed as such without a certificate. I knew 
then that they are not liable to ordinary risks ; 
the purchaser has not been fairly dealt with, he 
was led to sujppose the goods were in a bonded 
warehouse. The owners of those stores knew 
they were not safe, and their apprehensions were 
justified by the event ; that risk was not con* 
templated at the time. But is there proof that 
those sugars were really in the Passage Monneron 
stores ? Is it not a remarkable fact that every 
individual store of the Albion Dock had its own 
book kept for each store, and we are told that, 
for these stores, there was not any book at all ! 
There are two clerks to those stores ; one is here» 
and he has not been called as a witness, the 
other cannot be believed. There were Plaisance 
sugars also at the Trou Fanfaron stores ; why 
should Chauvin sufi'er from the loss of sugars 
damaged at the Passage Monneron stores ? The 
license of the Albion Dock was produced, and 
there we find the numbers of the stores, and 
their situation ; Nos. 14, 15, 16, 17 are at Trou 
Fanfaron ; in the Dock Warrant which attracted 
my attention we read : Beceived in stores, 14 to 
17 ; they are at Trou Fanfaron ; but above is 
written, 2 and 3 Passage Monneron ; that entry 
should have been made under, not above, if 
true. Beceipts are not shown, since sugars 
were at Passage Monneron, others at Trou Fan- 
faron ;the clerk of the store is not here, the only 
evidence as to identity is not to be believed, and 
such identity is not su£5cieutly proved. 

The Hon. V. Naz, in reply.— The rule of 
trade is a favour to the purchaser ; the Court 
was asked to single out the 4 small lots, I shall 
ask the Court to look at the delivery orders B. 
Nr. 1 and C. Nr. 1. Harel's evidence, as to the 
weighing, is confirmed by Ryder himself, and 
Charron proves how the sugars were sent to 
the Wharf. The 4 lots could not be rejected, 
for the lot of 98 bagii, and that of 127 bags were 
never weighed at all. never removed from the 
Dock. Byder does not speak the truth when 
he says the sugars were rejected in December. 
As to Arbuthnoth*s letter, in February, he com- 
plains in it that the sugars were rejected without 
deliveiy taking place. Chauvin could not re* 
ject the whole lot, he could only reject the por- 
tion that did not agree with the sample. The 
rejection was wrong and could not be admitted* 
Chauvin never said a word to the effect that he 
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rejected the Bugare, until part of the sufî^ars 
were lost by the flood. After the alleged re- 
jection he writes that he will take the sugars if 
similar to sample. Tlie sale can only be can- 
celled if the difference amonnts to 25 cents ; the 
arbitrators decide it does not amount to that. 
Durocher's evidence is not such as the other 
aide would make it out to be ; the facts are quite 
different ; hero the delivery order was not hand- 
ed back to Arbuthnot. As to the 151 bags of 
Sichemare sup^ars, the delivery order cannot be 
the terminus à quo ; even if it were, Chauvin is 
wrong, and did not apply in time ; a delay of 15 
days covers all risks. 

We now come to the largest lot ; it is admit- 
ted it was never asked at all ; the Defendant 
says he was deceived because the Albion Dock, 
which was licensed, ought not to have been li- 
censed ; but the vendors had not to look beyond 
the license ; if the Dock had stores which were 
improperly licenred, we have nothing to do with 
this ; the Dock people may be liable to a fine, 
but we have nothing to do with it. 

As to the identity, it is complete ; compare 
the Dock warrants, the accounts and the orders ; 
Charron compared the sugars at Passage Mon- 
noron stores with his general store book , there 
is not the slightest reason to believe that the 
sugars lost were in the Trou Fanfaron Dock. 

JUDGMENT. 

This case does not appear to us to be difficult 
of solution, although it nas assumed large pro- 
portions, and many more witnesses were called 
than the elucidation of the issues really required. 

The Defendant Jules Chauvin appears to have 
bought from the Plaintiffs, on the 16th, 19th, 
20th December 1864, large quantities of sugar, 
wier alia, 1315 bags ea?- Plaisance estate, ana on 
19th January 1865, 151 bags ex-Bichetnare es- 
tate. 

The Plaisance sugars in question formed se- 
veral parcels, to wit : 



Vide delivery order and 
Mr. Chauviu's accep- 
tance B. iS'r. 1. 



1315J 

The Bichcmare sugar made up one parcel only, 
or at least it will be sufficient to look upon it as 
forming one parcel only for the purposes of this 
case. 

Those sugars were under Dock- warrant, but it 
is clearly shown that, on the 21st day of Decem- 
ber, the delivery order for the Plaisance sugars 
in question was ready, and the Defendant ac- 
tually received it from the Oriental Bank on the 
28th December ; the delivery order for the Bi- 
vhetnare auf^arg was of tliP 2Stli January 1865. 
( Vido B Nr. 1 niid C Kr. I.) Unfortunately the 
'DefcTidant liad not taken delivery on the 12th 
^ebraaT5" 18G5, and on that day 'the sugars in 
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auestion, or at least most of them, were loet o: 
aamaged through the flood which caused so mé 
loss of life and property in this island. The par. 
ties are now struggling not ad lucrum captei^a, 
but ad damnum vitandum» the Plaintifls allegn^ 
that the Defendant was bound to take deli?en 
within fifteen days after the sale ; the Defe& 
dant, without contesting the obligation unikf 
which he lay, declining ms liability on grousiii 
which we shall proceed to examine. 

By Art. 1585 of the Cobe Citil, whengooè 
are so*d by measure or weight, the loss ispm^ 
facie the vendor's loss, until such goods iuiTf 
been measured or weighed, saving always tbe 
Tender's right to damages. Bat the reiol: 
of this law ia that vendors could and alwap 
would compel the buyer to measure or weigh ir 
once, as soon as the contract of sale would be 
otherwise complete; and this provision oftk 
law, which lays down a general principle, would 
often be modified by special contracts, to avm^ 
the inconvenience, to purchasers of the colonii 
staple produce, of taking delivery at once, wbe 
they might not be ready, from want of freigbt or 
any other cause, to ship the produce piuvbweA 
and, as the case often is, araw against m\ 
shipments. 

In practice, therefore, the sugar trade has set- 
tled what should be a quasi special contract on 
every case, and a Code of practice, of wbicha 
printed copy is before us, has expressly laid down 
the modifications under which it appears tliat 
such contracts are generally construed. Tho«e 
modifications do not interfere with the law, but 
they avoid the necessity of determining, by a 
special contract in every case, the time witm 
which the buyer shall be bound to take deliTery, 
the time tfterefore when his liability to par the 
sale price, and his liability to bear the loss, in 
case of loss, shall begin. 

There is no doubt that, without such a Code 
of practice in this respect, special contracta 
would be made, and like all other legal contracta 
be sustained; and there is no doubt also that spe- 
cial contracts may now be made, the Code of 
practice laying down merely the well understood 
conditions for payment and risk, when no other 
special conditions arise from the contract bet- 
ween vendor and purchaser. 

Thifcj Code of practice, we have in evidence, is 
invariably adopted for the sale of sugar by hoth 
the brokers who sell and the merchants and bro- 
kers who purchase sugars. But in this ca«e, » 
has been distinctly admitted by the parties that 
they were bound by its provisions, relative to the 
sale of sugars, and that Art. 32, in all its tenor, 
was to be construed as embodying the contract 
between parties. 

Now Art. 32 runs thus : " Sugar, the produce 
" of the colony, shall be excepted from the con- 
*• ditions established in Arts. 1, 2 and 80. The 
" delivery, in this ease, shall be made within the 
" fifteen days following that of the sale, and apy 
" claim for difference in qualitv, comparing ^tn 
" the selling sample, shall beWde before jM 
" sugar is taken away or shipped. Any differ 
*• ence in the quality shidl be detenmned a»^^' 
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** bly by tho parties to the contract, or hy arbi- 
*^ tr<itiou ; no claim for diflerence shall bo admissi- 
** ble, if the difterence established shall be less 
" than 25 cents per 100 pounds ; and if the dif- 
^* fereuce established shall amount to 25 cents 
" per 100 pounds, or if the description of sugar 
*' delivered be different from the selling sample, 
" it shall be optional . with the buyer to cancel 
** tho sale (ft* to complete the delivery at the price 
** fixed by the arbitrators. 

" After the expiration of tho delay of fifteen 
*' days, the sugar shall be at the risk of the buy- 
** cr, unless within that delay he shall have claim- 
" ed delivery, and the delay shall thus bo proved 
" to have been caused by the seller. 

After the expiration of the delay of fifteen 
*• days, no claim for difference shall be admissible 
" if the difference established shall be less than 
" 15 cents per 100 pounds ; and if the difference 
•* established shall amount to 50 cents per 100 
" pounds, it shall be optional with the buyer to 
" cancel the sale or to complete the delivery at 
•* the price fixed by the arbitrators. 

" In establishing any difference in the price 
*' of sirop sugar, the arbitrators shall tako into 
" considerations the deterioration which may 
*^ have taken place in the selling sample." 

By this provision it is plain that the vendor is 
bound to give the purchaser fifteen days grace 
before he can claim his money or free himself 
from the dangers more or less rempte which at- 
tend such perishable goods stored in public ware- 
houses ; but when the delay of fifteen days has 
elapsed the buyer must pay, upon an approxi- 
mative account, and certainly from that moment, 
the loss, if loss there be, is his loss. 

The buyer is, in our opinion, rather benefited 
than otherwise ; for without this implied, in this 
case we may almost say express contract, there 
would be nothing in law to prevent the vendor, 
as soon aa the sale has beim agreed upon, to 
compel the purchaser to weigh his goods, and 
whatever might bo the conditions as to the time 
of payment, certainly to suffer all contingent 
losses, as in fact he actually/ from the moment 
he has purchased, profits by or suffers from a rise 
or fall of the sugar market. The convention here 
postpones the weighing and the consequent con- 
tingency of loss for fifteen days, at the buyer's 
option, for it is proved that he may weigh and 
claim delivery at once, if so inclined. The de- 
lay is in his favour, and accordingly should not 
be extended except by consent. 

In this case, it was admitted, on argument, 
that for by far the largest parcel of the sugars 
sold the weighing and delivery did not take 
place within the fifteen days ; there cannot there- 
fore be a reasonable doubt Ihat the Defendant is 
a priori bound to suffer the loss ; indeed for the 
Plaisance sugars t. c. all the sugars which form 
the subject matter of this suit, save 151 bags, 
the Defendant might have got the delivery order 
on the 22nd December, took it on the 28th, and 
the flood damaged the sugars on 12th February 
1865, upwards of one month after not only 
tho expiration of the delay within which tho 



risk remained the vendor*s risk, but after the 
delivery order ha4 been actually handed over to 
the Defendant. 

An attempt was made to distinguish the 151 
bags Richemarre sold- in January, from the other 
sugars, and it was urged that the delay ran, not 
from the dav of the sale, but from the date of the 
delivery order. 

If it liad been shown that the Plaintifts, from 
whom the Defendant received a letter to get his 
delivery order, had for some cause imputable to 
himself, or f r which he should answer, delayed 
the delivery order, there might be something in- 
directly in the defence ; but there is absolutely 
nothing of the kind, just tho reverse; and if 
there is nothing of the kind, it woul be perfectly 
unreasonable to compel i\ie vendor to wait, it 
mav be, fifteen additional days for his money, 
and to submit to the risk of loss in the mean 
while. But such are not the conditions of the 
Code of Practice which distinctly speaks of the 
day of sale, not of the date of the delivery order. 
The day of the sale is the terminus à quo ; the 
date of the delivery order mostly depends upon 
the exercise of the will of the purchaser, who 
can apply for it whenever it is most convenient 
for him to do so. 

Tlie identity of the sugars was stated not to 
be sufficient ; we have examined the Dock War- 
rant, Mr. Arbuthnot's letter to the Oriental 
Bank, the Defendant's [jromise to pay ; compar- 
ing those documents with the parol evidence, 
we have not a shadow of a doubt that the sugars 
sold to Chauvin, and mentioned in letter B. No. 
1. were those which were at the Albion Dock 
under Dock Warrant, and which were subse- 
quently damaged by the flood. In his several 
letters to Arbuthnot touching his liability. Chau- 
vin never thought of this objection, in fact all 
his witnesses speak of the sugars and do not 
suggest a doubt of their identity. 

The Defendant further urged that those su- 
gars were stored in warehouses which were not 
duly licensed, and that the Defendant was de- 
ceivQ^ ; the warehouseman, it was argued, is the 
agent of the vendor who must support the con- 
sequences of the agent's deceit. 

The Defendant, in his personal answers, doea 
not say that he was deceived ; the warehouses 
were licensed ; they were hired by the Albion 
Dock, licensed, the sugars were stored in them 
whilst they were licensed, suffered by the De- 
fendant to remain in them, whilst licensed, there 
is no proof that, if those stores were unduly li- 
censed, the Albion Dock Company were privy 
to the illegality complained of; there is assuredly 
no proof that the Plaintiffs knew of such illega* 
lity any more than the Defendant. The fact of 
their being licensed was publicly known to both 
Plaintiffs and Defendant, the fact of the license 
having been unduly obtained unknown to the 
Plaintiffs as to the Defendant. 

But let us suppose that the stores had been 
unduly licensed, the warehouseman may be the 
vendor's agent before the sale and fifteen days 
after the sale, but - after that delay the sugars 
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aro the purcliaBer*B sugars, and stored at the 
purchaser's risk, it is such purchaser's duty as 
well as right, if he finds the stores unsocure, or 
unduly licensed, to ship or othenvise take away 
his produce ; but if he chooses to allow such pro- 
duce to remain where it lay before, now that the 
risk is his, now that he is bound to know that 
the stores were unduly licensed, if the vendor 
was bound to know that fact before, now that he 
has the same opportunities of knowing; that fact 
that the vendor nad before, he cannot complain ; 
if the vendor was wrong before, the purchaser is 
wronç now, he should take delivery and delivery 
he might have taken. 

This is so true that the store dues are not paid 
by the vendor alone ; they are paid one half by 
the vendor, one half by the purchaser, a practice 
%vhich is consistent with the fact that, at ono 
period the warehouseman holds the sugar in store 
for the vendor, at an other period for the pur- 
chaser. 

Here we have no doubt that the purchaser's 
knowledge was exactly that of the vendor ; he 
knew, when ho bought and stored at the Al- 
bion Bock, that the Albion Dock stores were 
all licensed ; he showed his confidence in that 
Dock in leaving his sugars from 2l8t December, 
when he might have got the deliveiy order, (vide 
C. I) up to the 12th February, when the fiood 
took place, and we see nothing to induce us to 
believe that the vendors knew or could know 
better than the purchaser that the stores were 
unduly licensed. 

We have gone upon the hypothesis that the 
stores were unduly licensed ; in reality we have 
but presumptions before us, presumptions which 
the owners of the warehouses might easily dispel, 
for ought we know, were they before the Court. 
But as between the vendor and purchaser of 
those sugars, as a matter of fact, the stores were 
licensed and publicly appeared to be so from the 
beginning to the end of this transaction. 

It may be also that the Albion Dock are to 
blame, if they are answerable to those who have 
suffered from their negligence, but rca petit domino ^ 
and by law and by his contract Chauvin was the 
dominus of the sugars on the 12th February 1865, 
he has his action against the Dock, but that is 
no defence to the action of the Ceylon Company. 

We are of opinion that, for the 151 bags 
sugar ex Biehemarre, and the lot of 774 bags su- 
gar ex Flaisance, the Plaintiffs have made out 
their case, and no satisfactory answer has been 
given. 

But there are four smaller lots, touching which 
a special defence, — which in no way touches the 
two lots already disposed of, since delivery of 
those was never applied for, — has been on other 
grounds set up. 

They are the lots. 98 bags 
127 
(177 „ 
(139 

The two last form the one lot of dl€ bags not 



lost in the iunundation ; the two lots, 9S And 
127 bags luive been lost. 

The Defendant argues that he is not bound to 
pay for those sugars, because, when applied for 
delivery, they were tendered to him and rejec- 
ted by him. 

The Plaintifii say that the sugars could not be 
rejected at all ; that they were only rejected in 
March 1865, when two of the lots had been \omt ; 
the Defendant, on the other hand, insists tbftt 
they were rejected in December, and suppoeini^ 
they could not be rejected, the rejection took 
place and was acquiesced in. 

We have already quoted, at full Icugifa» Art. 
32 of the Code of Practice ; it refers, not only 
to payment and risk, but to those cases when 
sugars may be rejected altogether or when a de* 
duction from the price agreed upon may be in- 
sisted on by the purchaser. In order that the 
sugars may, at the option of the buyer, be rejec- 
ted altogether, the aifference between the qua- 
lity tendered and the sample must amount to 25 
cents per 100 pounds ; if the difference be below 
that, the parties settle the difference in price 
amicably or by arbitration. 

But after the delay of 15 days the difference 
must amount to 50 cents to give the buyer the 
option of rejecting or receiving at the price fixed 
by the arbitrators. 

In this case, according to the contract bet- 
ween parties, the sugars could not be rejected, 
for the sworn brokers* report and their evidence 
show that the difference, between the quality 
tendered and the sample, was not sufficiently 
great to entitle the buyer to reiect. The Defen- 
dant however argues that, whether entitled or not 
to reject, he did reject, and the rejection was 
acquiesced in. 

Now, it seems to us very clear that, out of the 
four smaller lots, to which this defence applies» 
two only can be affected by it. Two or the 
smaller lots were not and could not be rejected, 
for they were never brought out of the Dock. 
The sugars were sold in lots or parcels, one 
might be liable to rejection, the other not liable ; 
it had not been stipulated that if one parcel was 
rejected, the others should be so likewise ; on 
the contrary, it is shown that the Defendant 
took delivery of some sugars ; the several parcels 
sold were of different quality, the Defenchint. in 
his letters, whilst repudiating his liability as to 
the larger lot. destroyed by the flood, says he is 
ready to pay for what the rlaintiffs shall deliver; 
he says so too late, and when delivery has been 
by himself postponed too long ; but this shows 
that the rejection of one parcel did not carry 
the rejection of all. 

Now we do not see how, either the Defendant, 
or Mr. Byder for him, could have rejected lota 98 
bags and 127 bags, which the evidence, as to this, 
unrefuted of Charron and Harrel, show^ not to 
have been brought out of the Dock at all and not 
to have been compared with the sale samples. 

The defence, therefore, can only touch the two 
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otlier smaller lots, to<çcther 316 bags Flaisance, 
The evidence as to them is contradictory. Ry- 
der and Beguinot say they were rejected ; Cha- 
roll and Hard say they were sent back to the 
Albion Dock stores because the Defendant 
tliouglit they would better suit another ship than 
the one they were loading. We are inclined to 
think that they were rejected ; Arbuthnot writes 
as much'; when he got the information, is not 
clear ; but he writes they were rejected aiid does 
BO in ^February. That is not the real issue as to 
those 316 bacs sugars ; it matters little whether 
they were rejected, if as we think they ought not 
to have been rejected unless the Plaintiffs ac- 
quiesced in the rejection. And the question is 
tnerefofe this : have we got sufficient evidence, 
or any, that the rejection was acquiesced in. Mr. 
Hart certainly only heard of it on the 5th or 6th 
ï'ehrnary, and as he would naturally then in- 
form the Ceylon Company, it is easily under- 
stood why the Manager of the Company should, 
in Pebruary, write of the sugars as having beeif 
rejected, adding at the same time that no delivery 
had taken place. But in Mr. Arbuthuot's letter 
there is not a word from which a consent already 
or then given is to be implied ; quite the con- 
trary. 

That the rejection was acquiesced in can there- 
fore be gathered only from the fact that Mr. 
Byder told the sworn weigher he rejected, add- 
ing that the sworn weigher acquiesced. The 
sworn weigher, we are inclined to think, may 
represent the vendor who happens to have no 
elerk present at the weighing for the purpose of 
receiving notice of rejection or of a claim for a 
diminution of price, we are inclined to think also 
that he is bound to forward such notice to the 
vendor; but assuredly it is no part of his 
business to acquiesce to a rejection of sugars, 
when the vendor, on receiving notice, may have 
the best reasons in the world to withhold his as- 
fient from the pretentions set up by the purcha- 
ser. His power does not extend so far. Naw, 
apart from the statement made by Mr. Byder to 
the sworn weigher, the evidence is repugnant to 
the idea that the Ceylon Company assented to 
the rejection of those small lots of sugar. 

Our view of this matter is corroborated by 
Mr. Chauvin's letter of the 16th February 1865, 
acknowledging receipt of three letters, amongst 
them that of Mr. Arbuthnot of 6th February 
1866. Whilst declining his liability to pay for 
the sugars lost in the flood, the Defendant writes 
that he is ready to pi^ for tho sugars delivered 
or to be delivered. There is no mention of any 
sugars having been rejected and we find an al- 
lusion made to that fact only in the letter of 7th 
March 1865. 

Viewing the whole facts of the case, we are of 
opinion that the two lots 177 and 139 bags ought 
not to have been rejected, and that, although 
there is evidence sufficient to lead us to believe 
that Mr. Byder would not take them, there is 
not evidence sofficient to show that the Ceylon 
Companv are estopped from standing on their 
legal rights, on account of their having acquies- 
ced in the rejection. The fact that those two 
Btnall lots were sent back to store was properly 
brought forward, but that fact, according to Du- 



rocher's evidence, is by no means incompatible 
with the fact that the rejection of the sugars was 
not acquiesced in, nay, it is directly compatible 
with the evidence of Charon and Harel. 

For the very best reason, no doubt, but still 
for reasons of which he must bear the conse- 
quences, the Defendant delayed, although often 
pressed, to take delivery of the sugars he had 
Dought ; a fatal calamity visited tho Colony, andr 
the owner of those sugars has unfortunately suf- 
fered from it ; the owner of those sugars at the 
time was the Defendant ; by the terms of his 
contract, a well known contract, one of a daily 
occurrence, the loss was to be his loss, whatever 
might be the cause of the loss, if he did not take 
delivery within fifteen days after the sale, unless 
there was laches on the part of the Plaintiffs ; 
he did not take delivery within fifteen days after 
the sale, though he had the order, and he shows 
no laches on the part of the Plaintiffs. If the 
sugar market rose it rose to his advantage, he 
would suffer from its fall, Jsà his choice ; if he 
thought the stores unsafe, he might ship or con- 
vey his goods to some other warehouse ; by his 
choice he suffered them to remain where they 
were. If there has been negligence, or anything 
worse on the part of the Albion Dock Company» 
his action in damages is not taken away from 
him. But a contract must carry with it its own 
fair, common sense consequences ; we would not 
extend the Defendant's liability, we find nothing 
to justify us in curtailing; it ; and after giving 
this case our best consideration, w^e have, not 
only upon the law of parties which was sufficient- 
ly clear, but upon the facts, come to the conclu* 
sion that the Plaintiffs are entitled to the Judg- 
ment of this Court, with interest and co8t«. 
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PiBEMPTioN d'un Jugement p-aa défaut. — 
Pbeutb de bon exécution. — Procès- Vebbal 

DE CABENOE. — PbbUVE PAB TÉMOIN. 

Mandat expédib d'Angletebbe et donnant 

POUVOIB DE CONSENTIB UNE InSOBIPTION HT- 
P0TH£CAIBE a MaUBICB. — CONTBAT PASSÉ EN 
PATS ÉTBANGEB.— CONTBAT PASSÉ EN AnGLE- 
TKBBE. — (DrED UNDEB SeaL.) — " LOCUS BE- 

git ACTUM."— Application a Maubice d'une 

LOI DE L*ÉTBANGBB. — COMMENT SE PBOUTENT 

les dispositions de cette loi. 
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1985, 1988. 2128, 2154, 2148, 1859, 1692, 
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Oirconstances d'après lesquelles la Qour^ après avoir 
entendu des témoins, a décidé qu'un jugement 
par défaut, non exécuté dans les si» mois de sa 
date, est réputé nul et n^tn avenu. 

Un mandat autorisant le mandataire à consentir 
une inscription hypothécaire à Maurice ne doU 
pas être, a peine de nullité, rédigé en forme d'acte 
authentique. 
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Vu aclerevciu defifonnaUifH exlgcts dans k paps 
ok il a été rédigé est. (fénéraîe^tnent parlant, va- 
lahle dans les autres pays. 

De 'prime abord une Cour de Justice, dans toute 
cause soumise à sa décision, appliquera la loi du 
pays ou Vohlitjation a pris naissance. 

Xorsque Von invoque la loi d'un pays étranger de- 
vant une Cour de Justice il faut prouver deux 
choses: Fremièrement que la cause doit être 
jugée suivant la loi du pays étranger et non sui- 
tant la loi locale ; secondement que la loi du 
pays étranger est telle quon la représente. 

Les dispositions d'une loi passée en pays étranger 
doivent être établies, comme des points défait, 
p>arlc témoignage de personnes compétentes. 

Les contrats passés en Angleterre peuvent servir de 
hase à une constitution d'hypothèque à Maurice, 
V Angleterre n'étant pas un pays étranger dans 
le sens de l'Art, 2128 du Code Civil 

Lorsque des droits immobiliers et leurs accessoi- 
res, se rattachant à des immeubles situés à Vile 
Maurice, sont en litige, en vei'tu de contrats pas- 
sés en pays étraîigersj le litige sera fixé d'après 
la loi locale. 

Vn droit de vendeur ayant été transféré en garan- 
tie à un créancier, qui prit inscri2)tion' en veiiu 
de l'acte de transport, puis à un second créancier 
qui ne prit point inscription, et le premier créan- 
cier ayant été remboursé de sa nrance, la Cour a 
décidé que V inscription prise par le premier 
créancier peut être invoquée par le second et lui 
conférée' un privilège sur les autres a'éanciers 
personnels du débiteur commun. 



Appeal ritoM a Judgmknt of tue Masteb.— 
Distribution of Sale Pbice by way of aît 
" Obdbe." — Estate held in undittded bua- 
bes. — c0ll0cati0>' axl) baxkixo of cbedi- 

TOBS. 

PfBEMPTIOX XSD EXECITTOX OF JUDGMENT BY 
DEFAULT. — *• PbOCES-VeBBAL BE CABENCE," 
— PbOOF by WIT3ÎESSES. 

POBM OF MANDATE TO AUTnOBIZE THE GRANT- 
IXG OF A MOBTGAOE. 

Fob E ION WRITING. — EnGLISU deed UNDER SEAL. 

— Locus REGIT ACTUM. —Application of a 
foreign law.— how it ought to be pboyed. 
— Vendor's bigiits. — Assignment to difff- 
liKNT parties.— Code Civil Arts. 1985, 1988, 
2128, 2154, 2148, 1859, 1692 : Code of Citil 
Procedure, Arts. 156, 159. 

Where there was no stffficient evidence to shew that 
a judgment by default had been executed tcithin 
six months of its date, it icas held to have fallen 
by peremption. 

A mandate from a proimetor to grant a mortgage 
or ** hypothèque " need not be in the form of an 
authentic deed. 

A writ in g executed according to the forms observed 
in the country where it is made, speaking gene- 
rally, is valid and efectual in other countries. 

Prima facie a Court of Justice, in every case com- 
ing before it, mil ajyply the law of the country 
where it has its vitus. 



When theiefore the laic of another* country/ is iii- 
voJced, tico things must be clearly estahlished tù 
the satisfaction of the Coitrt, firstly that the case 
is one to be detemiined by the rules of the Jbr- 
eign not the domestic law, and secondly that th? 
fweign law is titily what it is represented to he. 

Foreign laic is to be regularly proved in a Court of 
Justice, as matter of fact, by the opinions €>f per- 
sons learned in that law. 

Contracts passed in England may be the basis of 
mortgages in Mauritius, England not heing a 
foreign country in the sense rf Article 2128 of 
the Code, 

Where the rights of immoveable property ^ in Mau- 
ritius, or its accessories, such as hypothèques or 
mortgages, are at issue, under contracts made ia 
"another country, the questions will be determined 
by the local law. 

Where an assignment of ve^idors rights iras wade 
to A, in security of a debt, ami he took an int- 
criptiwi thereupon, and aftm*wards to JB^ also in 
security of a debt, who took no' inscription, the 
debt of A having been paid off from another quar- 
ter, the inscription of A was held to aca ue to 
the benefit of JB and to give him a préfèrent 
over the general unsecured creditm^s of the com- 
mon debtor. 

CANTIN & Ors..— Plaintiffs. 

Versus 

BOUCHET & Ob3.,— Defendants. 

Before : 
Kis Honor the Chief Judge and 
The Honorable Mb. Justice Bestel. 



Hon. H. Kœnig.— of Counsel for Cantin & ors.» 
David Barclay Chapman, and Overend Gur- 
ney & Co. 

Jules L. Colin, — of Counsel for G. M. Mon- 
camp & Lemière, Gregson & Co. and T. A. 
L. Cantin. 

S. J. Douglas,— of Counsel for Receiver ofBe- 
giBti*ation dues, the Mauritius Colonial Go- 
vernment, Withers, Me Pherson, P. L. 
Molliere, and Ch. Molliere the wife, An- 
toine & ors., and Widow Dauguet. 

Hon. V. N-vz,— of Counsel for Dr. Luciani, 
Heirs Cantin, Official Assignee of Bank« 
ruptcy Hervey and Molliere. 

Hon. L. Abnaud, — of Counsel for Gledstanes 
&Co. 

L. EouiLLABD,— of Counsel for Heirs O. M. 
Moncamp. 

W. H EWETSON,— Attorney for Cantin & ors. 

J. PiGNisGUY,— Attorney for Gledstanes & Co. 
and ors. 

A. J. Colin.— Attorney for Gregson & Co. 

E. Leclézio, — Attorney for David Barclay, 
Chapman, and Overend Gurney & Co. 

T. Delaink, — Attorney for Moneamp & anor. 

E. Laubent, — Attorney for Molliere the wife. 

Slade à, Banks, — Attornics for Withers, Widow 
Dauguet & ov%. 

J. BoucHET,— Attorney for Bouchet, the Hon. 
Colonial Secretary, the Oriental Bank Cor- 
poration, the Eeceiver of Segistration dues, 
and Antoine &, ors. 
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This is an Appeal from a Judgment of the 
Master of the Supreme Court of Mauritius in 
the matter of the distribution by way of an 
'• Ordre " of the sale price of the sugar estates 
Virginia and Fantaisie, the said judgment date<l 
the 17th February, 18G5, and reported Supra. 
(Vol. V, Page 46.) 

All parties interested in tlie said Judgment 
appealed therefrom to the Supreme Court, and 
the case came before the said Court in the shape 
of seventeen Appeals. 

The following was the Judgment of the Su- 
preme Court which notices fully the facts and 
pleas of parties : 

Chief Justice : In this case we have to dis- 
tribute among the various claimants the sale 
price of the Estates Virginia and Mmtaisiâf in 
the District of Grand Port, sold together at the 
bar on the 16th April, 1861, and adjudged to 
Mr. Gaston Martin Moncamp and the Honorable 
Hippolyte Lemière for the sum of 9250,000. 

The sum is not adequate to meet the debts 
due to all the creditors, and it is the business of 
the Court to collocate or marshal the various 
claimants in the order of their legal preferences 
until the fund in medio is exhausted. 

In a case of this description, where larjge Es- 
tates, held in undivided shares^ have, in the 
course of a comparatively short number of years, 
passed through the hands of various proprietors 
and of persons representing proprietors, without 
a final adjustment of the rights of parties, or 
even full payment being made of the different 
sale prices, it is absolutely necessary, if we hope 
to avoid confusion, that the exact position of tne 
different claimants, with relation to each other 
and to the shares of the price on which they ask 
to be ranked, be clearly ascertained at the out- 
set and steadily kept in view. 

The following appear to be the material facts : 

In the year 184i4, and by two formal acts 
passed before the late Notary Lablache, dated 
respectively the 17th May and 5th June of that 
year, the Estate Virginia and the Estate Fantai- 
sie were sold by the nroprietors, Messrs. Jean 
Pierre and Paul Molliere, to Messrs. Hunter, 
Arbuthnot & Co.» Merchants in Port Louis, for 
the sums of ;$t800,000, and ^29,561.42 respec- 
tively. 

On the 15th June of the same year, Hunter, 
Arbuthnot % Co. sold those estates to Messrs. 
Chapman and Barclay, Merchants in Mauritius, 
and jyiessrs. Barclay Brothers & Co., of London, 
by two separate acts sous-seings privég^regiBteTed 
tne 14th of the following September, and not ini- 
cribed. for the same pnces, viz : S^OOflOO and 
^29.561.42. 

On the 5th August 1858, Messrs. Chapman 
and Bafday and Messjrs. Barclay Brothers & 
Co., sold the estates by one notarial deed, drawn 
up by Mr. Pxltx, not transcribed, to Mr. Ed- 



ward Chapman, one of the members of the firm 
of Barclay and Chapman, in his personal name, 
and to Mr. Charles Molliere and, Madame Lisig 
Molliere, in the shares of i to Edward Chapman 
and i to the MoUières, for the price of 5 180,000 
payable as follows : — 

i^85,000 — to the creditors holding privileges 
anterior to the sale. 
40,714.28 — to settle certain accounts between 
the sellers and the purchasers, 
and the balance. 
54,285.72 — at 4 terms in the month of Be- 
cember in the years 1853, 1854, 

1855, and 1856. 

^180,000 

The last sale of the properties took place at 
the bar, on 1st April 1861 ; the seizing creditor 
was the Oriental Bank and the price to be paid 
by the jpurchasers, Messrs. Martin Moncamp 
and Lemière, was ^250,000. Of this price one 
fifth of ^50.000, was deposited on the day of tba 
adjudication. 

Prom the total price of. $250,000 

There fell to be deducted the ba- 
lance of the account due to the 
sequestrator of the Estate: 27,010.82 

This reduced the sum to be distri- 
buted to ^22,989.18 

There fell to be added the net price 
of 1055 bags of sugar, the ba- 
lance of the produce which had 
been consigned to the Oriental 
Bank during the sequestration. . 9 6,155.44 

So that the sum to be diyided under 
this "Ordre" is ^8(229,144.62 

Erom this amount there will be dedacted the 
various sums falling to privileged creditors : the 
costs of the "Ordre," G-ovemment dues, ven- 
dors* rights, wajges of laborers on the estatei 
and accounts for medical attendance. Thoee 
sums have been admitted on all hands and pro- 
duce an aggregate of fi 67,315.91 

Deducting this amount from the 

sum to be divided 229,144.52 

There remains ^161,828.61 

Of which i is the share of Edward 

Chapman $ 63,942.87 

And i the share of the MoUières . . . 107 ,885.74 

Together ... ^161.828.61 



The claimants who have taken part in the dis- 
cussion before us are : 

I.— On the 8/8 or whole divisible fund : 

(1.) Ihe Heirs of Madame Jean Pierre JUcl- 
lière and Madathe Foul Molliere, for the legsl 
hypothec or matrimonial rights of those Iftdiet 
as at the dates of their respective mamages. 

(2.) Joseph Withers, whose inscriniion bean 
the date of 27th April 1844» prior t» -aie tale 
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first above mentioned to Hunter, Arbuthnot & 
Co. His claim amounts to 812,021.80. Ho is 
met, as we shall see by and by, with the pleas 
that the judgment in his favor ; the foundation 
of his demand, being one by default, has fallen 
by peremption, and secondly that his mortgage 
is prescribed. 

(3.) The Heirs Caniin» — Their claim amounts 
to $29,809.89, with inscription dated 8th De- 
cember 1858. 

II. — On the i belonging to Edward Chapman, 
the claimants are the following ; 

(1.) Mr, David JBarclatf Ohapman And Messt^s. 
Overend Gitrney & Co., of London, for the sum of 
£62,092 18b. with an inscription c ated 11th No- 
vember, 1857. 

(2.) Messrs. Qregson Sf Co., of London, for the 
sum of £3,609, with an inscription dated 10th 
April, 1858. 

(3.) Messrs. Qledstanes Sf Co., of London, for 
the sum of £5,216, with an inscription dated 
24th April, 1868. 

(4.) Messrs. Gvegson S[ Co. for another sum of 
£3,800, with an inscription dated 11th February 
1859. 

(5.) The sa/me parties for another sum of 
£3,980, with an inscription dated 9th December 
1859. 

The Heirs Cantin admit that the above claim- 
ants must precede them in the ranking on this 
third portion of the fund to be distributed. 

III. — On the \ of the Mollieres wo have 
the following claimants : 

(1.) The Oriental BanJc, for the sum of $m,^ 
666.660., with an inscription dated 27th Novem- 
ber, 1855. 

(2. ) Qledstanes Sf Co. of Loudon, who contend 
that, the Bank being now paid from another 
quarter, the sum which would have gone to the 
!Bank ought to be paid to them, in extinction of 
their debts above mentioned, holding as they do 
the rights of Barclay Brothers & Co., of Chap- 
man and Barclay, and of the representatives of 
Edward Chapman. 

(3.) David Barclay Chapman and Overend 
Qwniey Sf Co. of London, maintain that they 
have a right to draw from this portion of the 
fund any balance which may remam due to them, 
now that the Bank is out of the £eld, as bein^ 
creditors of the representatives of Edward 
Chapman, to whom the shares of the Mollieres 
belonged, as they never paid their sale price. 

(4i.) Messrs. Greyson St Co» of London, con- 
tend that this sum, the Bank being no longer a 
creditor, should be divided among themselves, 
Gledstanes & Co., David Barclay Chapman and 
0?erend Gumey & Co., in proportion to the 
amount of their respective debts. 



(5.) The Heirs Cantin contend that they are 
entitled to claim payment of their debt general- 
ly, out of the whole fund, and especially out of 
this portion of it, according to the rank of their 
inscription, as being creditors and holders of the 
rights of all tho proprietors, viz : of the Mol- 
lieres, of the representatives oï Edward Chap- 
man, of Edward Chapman & Co. and Michel 
Laffan, all bound to them, the heirs Cantin, as 
they allege, in solido. 

It is necessary to notice here that the Mol- 
lieres alleged, in the course cf trial, for the first 
time, that the p;ile price due by them has been 
extinguished by payments made to Edward 
Chapman, or those in his rights, and they 
also argued that the sums mentioned in the as- 
signment to Gledstanes & Co. is imcerfain and 
indefinite, consisting partly of the balance of the 
unpaid price and partly of" the balance of an ac- 
count current. They therefore contended that 
the first thing to be done is to have a statement 
and adjustment of accounts. This point will be 
examined in the sequel. 

In addition to the above claimants we have the 
following parties, holders of later inscriptions : 

(1.) Messrs. Gladstanes ^ Co. claim for an- 
other debt of $15,000, with an inscription dated 
6th Sept. 1860 ; 

(2.) Mr. A. C. Macpherson claims for a debt 
of $\0,QO0 with interest and costs. His inscrip- 
tion bears the date of 12th September, 1860 ; 

(3.) The Assignees ofMailhoVs Estate claim for 
a debt of ^305.35. interest and cost», with in- 
scription dated 18th February, 1861 ; 

(4".) Mr. Figneguy, attorney, claims for a debt 
of <}^833 33, interest and coita, with inscription 
of the same datç ; 

(5.) Madame Charles Molliire, claims her right 
of legal mortgage as at tho date of her contract 
of marriage. This claim is not admitted by any 
of tho creditors, and tho heirs Cantin specially 
claim a preference over her. 

We have already seen that the Estates *' Vir- 
ginia" and •* Fantaisie'* were bought by Chap- 
man and Barclay, of Mauritius, and Barclay 
Brothers, of London, from Hunter, Arbuthnot 
& Company, and subsequently sold by the pur- 
chasers to the Mollieres and Edward Chapman 
personally in the proportion off to the Mollieres 
and i to Chapman. It is admitted, on all hands, 
that Edward Chapman had united in his person 
all the rights of Chapman and Barclay, and 
Barclay Brothers ; consequently, on the sale in 
1868, tho -Jof the Estate vested in him, at once, 
absolutely, by confusion, and the price of the 
other i payable by the Mollieres, also belonged 
him absolutely. 

All this is shewn by a deed passed before Mr. 
Notary Guimbeatt, on the 26th September 1856, 
and another deed passed with the Oriental Bank, 
before the same Notary, on the 16th November 
of the same year. 
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Such being the situation of the parties who 
have appeared before us, we shall now proceed 
to deal with their claims iu their order; and 
first, of the claims on the whole fund, or the 3/3 
of the sale price, beginning with that of : 

(1.) The Heirs oj the Widow J, P. Mollière. 
This claim is founded on the marriage contract 
of that lady, and being admitted on all hands, 
was ordered to be paid, at the hearing of the 
case. 

(2.) Mrs. Paul MoUièi*e,—Tlns claim is also 
founded on the mamage contract of the claim- 
ant, and not being disputed was ordered to be 
paid at the trial. 

(3.) Joseph Withers, formerly a Merchant in 
Fort Louis. This party claims for the amoumt 
of ;j[12,021 80 c. His claim arises in this way: 
On the 18th April 184:4, he obtained judgment 
before the late Court of First Instance, against 
Jean Pierre Mollière, and Paul Mollière, con- 
demning them to pay the principal sum of 
$4,176 94 c, with interest and costs. Upon 
this judgment an Inscription was taken, in faror 
of Withers, on the 27th of the same month of 
April. The Mollières did not appear in the suit, 
so the judgment was taken by default. 

This Inscription, being the earliest in point of 
date, would necedsarily lead to the establishment 
of 4 priority in favor of Withers, in the distribu- 
tion, of the fund if the validity of the title were 
admitted. But this is not the case : On the 
contrary, the title of Withers is attacked on 
various grounds. In the first place, it is said 
that the iudgment on which he relies, being one 
by default and not executed within six months 
of its date has, by the law of the Codes, entirely 
fallen, and become of no effect whatever. In 
the next place it is contended that the Inscrip- 
tion, not naving been renewed within 10 years 
of its date, has ceased to be effectual in terms of 
Article 2154 of the Civil Code ; and it was fur- 
ther argued that, in point of fact, there is a 
^^ chose jugée ^* here, the Court, as is alleged, 
having decided the question in the case of Cantin 
T. Queland ^ Ors, in which judgment was given 
on 24th February, 1865. (Piston's Reports^ Vol. 
m, p. 28.) 

Let us now examine the first ground of ob- 
jection urged against this claim of Withers : 

By Article 156 of the Code of Civil Procedure, 
a judgment by default, which is not executed 
within 6 months from its date, becomes abso- 
lutely null and void It is in the same position 
as if it had never been pronounced. 

The Article runs thus : " Tous jugements par 
" défaut contre une partie qui n'a pas constitué 
" d'avoué, seront signifiés par un nuissier com- 
" mis, soit par le Tnbunal, soit par le Juge du 
'* domicile du défaillant, que le Tribunal aura 
'' désigné ; ils seront exécutés dans les six mois 
^< de leur obtention, sinon seront réputés non 
•* ayenus." 

But what is execution of a Judgment by de- 
fault in the sense of this article ? The Code, 



with a wise foresight, has put this on a positive 
and distinct footing. In Art. 159 it is said : " lie 
'' Jugement est réputé exécuté lorsque les meu* 
'* blés saisis ont été vendus, ou que le condamne 
*' a été emprisonné ou recommandé, ou que Im 
" saisie d*ua ou de plusieurs do ses immeubles 
" lui a été notifiée, ou que les frais ont été payés, 
" ou enfin lorsqu'il y a quelque acte duquel il 
*' résulte nécessairement que l'exécution du Juge- 
'' ment a été connue de la partie défaillante." 
The Claimant Withers, to get quit of this objec- 
tion that his Judgment was never executed and 
is therefore void, alleged the following facts bj 
way of establishing that it was really executed in 
termsof lawfl.IIesaysthathis Attorney, Mr. F. de 
Chazal, employed an Usher to put the Judgment 
in force, that the Usher returned a " Procès Ver* 
bal de carence," made a return of nnlld hottâ. 
That the return itself has been lost, but the At* 
tomey produces his bill of costs, containing, 
infer alia, an entry of the expenses paid to the 
Usher for his ** Procès Verbal de carence.** But 
what proof have wo in support of those state* 
mcnts ? Unfortunately in the bill of costs there 
are no dates, and the only other document pro* 
duced is a note, dated 31st August 1853. m>m 
Mr. F. de Chazal to Mr. Aikin, who then held 
Withers* power of Attorney during his absence 
from the Colony. This note has not much bear- 
ing on the present enquiry. 

So much for any written evidence in the mat- 
ter now under consideration. But we have fur- 
ther the depositions of two witnesses ; Mr. F. 
de Chazal was himself examined and deposed 
that he has made a diligent search among his 
papers for the return nulla bona, but unsuc- 
cessfully; that he had sent the papers, with 
some exceptions, to the Honorable Mr. H. 
Kœnig, who was the Attorney charged with 
drawing up the " Ordre ; " that the return of the 
Usher must have been among those papers so 
sent ; that he cannot say when he sent the pa- 
pers to Mr. Kœnig, mit they were never re- 
turned. He also swears that the writ was exe- 
cuted within G months after the date of the 
Judgment and for the express purpose of pre- 
ventmg the peremption or the Juagment. He 
cannot say if the return of nulla bona was regis- 
tered, but there is an entry in the bill of costs 
£1.0.9J, which would exactly pay the Usher's 
costs and the charge for registration. 

Mr. Kœnig was also adduced as a witness. He 
deposed that ho was certain he had not got the 
papers in the case. It is very material to ob- 
serve that no entry of the usher's return was 
found in the public Begisters. 

What then is the position of the case of With- 
ers as to the execution, within six months of its 
date, of the judgment obtained by him on 10th 
April 1844? Of the special steps of procedure 
recited in Art. 159 of tne Code of Procedure as 
amounting to execution, not one has been shewn 
to have been taken. No moveable articles have 
been seized and sold, the debtors, the M<^ère8, 
nave not been imprisoned for the debt, no sei- 
zure of any of their immoveable properties has 
been notined to them, nor has any payment of 
costs been made by them. All that has been at* 
tempted to be proved is that a '* Proeèt^VerM 
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oj^ Carence " was made by an uslier, and it is 
contended that such a return would bo an act, 
nnder the later portion of Art. 159, from which 
it would necessarily re<«ult that the execution of 
the judgment was known to the MoUieres. But 
this is a conclusion at which it would be very 
difficult to arrive. Supposing we are quite sa- 
tisfied that the fact were established in evidence 
that the usher had made a return of nulla bona, 
<îould we, from thence, infer that the debtor must 
necessarily have known that the judgment had 
been executed ? Plainly not, for it is quite sup- 
posable that he might have had no personal 
knowledge of the proceedings of the usher. It 
may be that, in a few of the many cases decided 
in France on this subject, some countenances 
may be found for the doctrine that a *' Procès- 
Verbal de Carence " is simply of itself, and with- 
out the knowledge of the debtor being proved, an 
execution of a judgment, in the sense of Art. 
169. But we cannot approve of this opinion and 
the great weight of authority is the other way. 
See the cases collected in Sibey^s, Codes anno- 
tesy by Gilbert, under the Article. 

But« in the present case, we do not find it ne- 
cessary to examine this point more closely, for 
on the question whether Withers has established 
by sufficient evidence that there really was a re- 
turn of nulla bona, within six months of the date 
of the Judgment of 1844, the opinion which we 
have formed is adverse to the claimant. 

We shall now explain the grounds of that opi- 
nion. 

The proper evidence of such a step of proce- 
dure ought, of coursp, to be the original Betum 
of the Usher ; but no such document is forth- 
coming. Its absence is attempted to be account- 
ed for by the statement of Mr. de Chazal, the 
Attorney for Withers, that he sent it with other 
documents in the case to Mr. Kœnig in support 
of Withers' right to share in the division of the 
sale price of the estate, then about to bo the 
subject of an " Ordre" But Mr. Kœnig has de- 
posed that he is certain he did not get the docu- 
ments. At this distance of time the recollection 
of neither witnesses may be altogether accurate. 
Prom the letter of Mr. de Chazal to Aikin, dated 
in 1853, it m^ be gathered that the papers were 
sent to Mr. Kœnig before that date, and Mr. de 
Chazal states that some of the papers in the case 
were retained by him and were not sent to Mr. 
Kœoig. He no doubt adds that the return of 
the Usher must have been among the papers 
sent, but this necessity he does not make appa- 
rent. 

Then, in the account of the costs incun-ed by 
Mr. de Chazal, for Withers, a payment of £l.0.9f 
figures as made to the Usher for the costs of the 
FrocèS'Verbal ; but the odd pence which Mr. de 
Chazal states would bo the charge of the regis- 
tration of the Procès Verbal could not have been 
so expended, as the document does not appear, 
in the fiegisters } and further it must bs rcmeir- 
bered that there is not a date in the account from 
beginning to end. Mr. de Chazal has stated that 
the proceedings were taken within the six months 
for the express purpose of preventing the per- 
emption of the Judgment, but looking at the 



position of the witness, the lapse of time and the 
general circumstances of this inquiry, already 
alluded to, we do not think that the statement 
can be held to establish the fact which it is wish- 
ed to prove. 

The claim of Withers must therefore be struck 
out of the ranking. 

As this is the opinion of the Court, it is un- 
necessary to notice particularly the other objec- 
tions started to Withers' claim. We may merely 
remark that in the case of Quéland v. Cantin^ 
in 1863, the Court did not pronounce any final 
judgment on the validity of the objection to the 
Inscription of Quéland or of Withers : viz, that 
the Inscriptions had not been renewed within ten 
years of its date. This will be seen on looking 
at the subsequent report of the case, same Vol. 
of Piston's Reports, p. 84. 

(4.) The Heirs Cantin, This claim, arises out 
of a transaction between those claimants, Laffau 
and the other representatives of Edward Chap- 
man and of Edward Chapman & Co., Messrs. 
Jean Pierre Mollière, Paul MoUiere, Charles 
Adrien MoUiere, and Mr. and Mrs. Paul Lisis 
MoUiere. The deed of transaction is subscribed 
by all the parties, of the date of 16th February 
1858, and registered (first original) on 22nd May 
1862. By this transaction certain of the heirs 
Cantin gave up claims which they had upon 
Messrs. J. P. MoUiere and P. MoUiere audit was 
agreed that the sum of $&7JSQ0 should be paid 
to them by the Messrs. MoUiere, with their joint 
and several guarantees, and with the guarantee 
of the heirs and representatives of Edward Chap- 
man and of the representatives of Edward Chap- 
man &, Co. A mortgage was agreed to be given 
upon the whole Estate " yîrginia " and its de- 
pendences, taking rank after the original vendor's 
rights, and the debt of the Orientol Bank, the 
latter amounting to about 4^55,000 ; and on the 
i of that estate belonging to the deceased Ed- 
ward Chapman, taking rank after the inscription 
of Messrs. Overend Q-urney & Co. Laffan con- 
senting to give a preference over whatever might 
be due to him by the other proprietors of the 
Estate " Virginia." All farther suits and claims 
on every side were abandoned for ever. 

This agreement was deposited with Mr. Guiai- 
BEAU, Notary, on the 27th November 1858, and, 
on the same day. an " affectation hypothécaire " 
was granted to the heirs Cantin, with priority 
in their favor. This last authentic act was re- 
gistered on 7th December and inscribed in the 
Mortgage Office on 8th December 1858. 

The present claimants, the heirs Cantin, con- 
cede in terms of their title, that they must bo 
postponed, in the coUocation, to the claimants of 
original vendor's right, and to the Oriental Bank 
for the amount of £55,000, and so far as relates 
to Edward Chapman's i, that they must come 
after Messrs. Overend Gumey & Co. 

In this situation of matters, the position of 
the claimants wiU be more appropriately fixed, 
at a subsequent stage of the ranking. 

II. — We have now to consider the next class 
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of claims, viz : thoso immcdlately affecting tlie i* 
sliare of Edward Chapman, and 

(lo.) Tho claim of Mr. David Bardai^ Chap^ 
man and Messrs, Overend Gurney êf Co, 

The interest of thpse parties is very large, 
viz : £62,092 ISs 2d sterling, and their claim 
has been very fully and anxiously discussed. 

Tlieir inscription is dated 11th November 1857, 
and is founded on a deed executed at London, 
on 18th May 1855, and deposited with a Notary 
in Mauritius on the 7th Nov. 1857. 

It is contended, by the opponents of this claim, 
that the deed of 18th May 1855 is ineffectual, 
indeed that it is absolutely null and void. 

From the nature of the pleas of parties, it is 
indispensable that the shape, the object, and the 
clause of this writing should be very closely ex- 
amined. 

The instrument, as we have just stated, was 
executed at London on the 8th May, 1855. It 
is in the form which, we believe, is called, in 
England, a deed under seal. The parties are : 

(lo.). The heirs of the late Edward Chapman, 
viz : his widow and children ; 

(2o.) AthoU Burnett, of Port Louis, surviving 
partner of the company of Edward Chapman & 
Co., for the said firm and for himself individually. 

(3o.) Eobert Michel Laffan, a Captain in the 
Eoj^al Engineers, who appears to have lent his 
assistance to the family of the late Edward Chap- 
man, in the arrangement of their affairs, and to 
whom they had assigned, in the way and form 
after mentioned, the whole of their estates, pro- 
perties and assets subject to the obligation of 
satisfying the existing claims thereon. 

(4oJ David Barclay Chapman, of London, 
Banker, for and on behalf of the firm Overend 
Gurney & Co., and in his individual capacity. 

The deed goes on to recite a " deed " of 30th 
June 1852, between (lo) Edward Chapman, then 
sole liquidator of his late firm of Chapman and 
Barclay, (2o) Robert Gurney Barclay, for his 
firm ot Barclay brothers & Co., (3o) Hedworth 
David Barclay and Alexander Charles Barclay, 
(4o) William King, carrying on business under 
the firm of Thomas and William King, (5o) Da- 
vid Barclay Chapman, for and on behalf of his 
firm of Overend Gurney and Company; tho 
deed of 30th June 1852 establishing that the 
Estates of Queen Victoria and Woodford, in the 
Island of Mauritius, with their whole appurte- 
nances, were hypothecated for the payment to 
the firm of Thomas and William King of £12,500 
and to the firm of Overend Gurney & Co. of 
£12,501, that day lent to Edward Chapman, with 
interest at the rate of 5 per cent per annum, the 
principal sums and interest to be paid as therein 
specially mentioned. 

The deed of 8th May 1855 farther recited an» 



other deed of the same date as the above first 
recited deed, viz., 30th June 1852, and between 
the same parties, whereby \ of the Estate Mctd 
Mascall, in Mauritius, was made a farther secQ. 
rity to each of the firms of Thomas and Wflliaa 
King and Overend Gurney & Co., for the repay- 
ment of the principal sums of £12,500 ana ii- 
terest. 

The deed of 8th May 1855 then recites a deed 
of transfer and sale made of the same date zi 
the other two recited deeds, viz : 30th June 
1852, and between the same parties, in wW 
thii:d deed so recited it was setforth that the 
firms of Chapman and Barclay and Barclay Bro- 
thers & Co., had by contract, sold the ** Vir^ 
n/a"and " -Fa«fai5i> " Estates, of which thej 
were the owners, to Charles Adrien Mollière 
and Marie Eulalie Mollière and to Edward Cli^ 
man individually, in equal one-third shares in 
consideration of the sum of ;J[1 80,000 for boii 
Estates, to be paid by certain instalments, with 
interest ; the four instalments therein mention' 
ed of the purchase money and interest, due by 
the purchasers, were (subject to prior charges 
thereon for securing Heaworth David Barday 
and Alexander Charles BarclaV the sum of 
£10,000 vdnd interest) transferred to the firm of 
Thomas and William King and Overend &umey 
& Co. as a farther security for payment of tbe 
two sums of £12,500 ; and farther the one-tliird 
^interest of Edward Chapman in the Estate Tif- 
ffinia formerly Hast wick Park, in Mauritius, \ntli 
the whole appurtenances, was in the first place 
made a security for payment to Hedworth Darid 
Barclay and Alex. Cha». Barclay of the said sum 
of £10,000 and interest, and in the next place 
was made a farther security to each of the said 
firms of Thomas and William King and Overend 
Gurney & Co., for the said two principal eim^ 
of £12,500, and interest. 

The deed of 8th May 1855 then sets out that 
the first instalment of the said debt had not been 
paid to Overend Gurney & Co., and if not paid 
on or before 30th June next (a. e. 1855) the 
whole of said principal sums and interest would 
be due and payable under the above securiti^' 

The deed then goes on to recite that under 
two deeds of the 80th October 1850 and lOtn 
August 1852, a sum of J?25,000, due to the finn? 
of Barclay Brothers & Co. and Chapman & Bar- 
clay, charged upon the " Isle d'Ambre " estate, 
in the Island of Mauritius, and another sum « 
<JF45,000, due to the said firm^by Mr. Desbame- 
res Pougnet, of Mauritius, or so much of «"J 
debts respectively as remained due,were assignea 
as a security, to tho said David Barclav Cbap- 
man for and on behalf of himself and tne otber 
parties of the said firm of Overend Gurney « 
Company, for two sums of £5,000 and interest 
at 5 per cent, the one advanced and lent by WJJ 
on 30th October 1850, and the other on lOtn 
August 1852, and by a deed dated 11th August 
1852, the said Edward Chapman did hypotheca ^ 
the estate ''Louisa' in Mauritius, with the J^oie 
appurtenances, for the payment, to the said V^' 
id Barclay Chapman of the said two sums oi 
£5,000 with interest at the rate of 5 per cen^ 
per annum. 
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The said deed of 1855 recited farther : 

(lo) That ia order to promote a settlement 
between Edward Chapman & Co. and a London 
firm of Allen & Anderson, the Bàià B- M. LafTan 
did, amoiig other things, on the 9th December 
1854, give to the said firm his promissory note 
for the sum of £5,000, payable 15 months after 
date, on condition that Overend Barclay & Co. 
would discount the same, which they accordingly 
did ; farther (2o) That accounts ha\dng been made 
up between Edward Chapman & Company and 
tne said Allen and Anderson, it was found that a 
cash balance of £7,079 lis. 8d. was due, by the 
former to the latter, under certain credits gi- 
ven by the said firm of Overend Gnrney & Co. 
on account of the said firm of Allen and An- 
derson which ought to have been liquidated by 
Edward Chapman & Company; (3o.) That, from 
an account made up between the representa- 
tives of the late Edward Chapman and the 
said firm of Edward Chapman & Co., it was found 
that those parties were indebted to Overend Gur- 
ney & Co. in the sum of £13,846. 5s. 4d. over and 
above the said principal sum of £12,500; secondly 
in the above recited mortgages ; also the said sum 
of £5,000 in respect of lifian's promissorv note 
and over and above the aforesaia sum of ^^7079, 
lis. Sd. for which credit had been given by Over- 
end Gumey & Co. to Edward Chapman <& Co. 
on account of the said firm of i Hen & Anderson 
making together the principal sum of £3S,425. 
17s. farther (4o.) That there remained due from 
the representatives of Edward Chapman to the 
said David Barclay Chapman,on behalf of himself 
and his said firm of Overend, Gumey & Co., in 
respect of the above-mentioned securities of 30th 
October, 1850, and 10 & 11 August 1852, the 
principal sum of £8,000, which, being added to 
the aroresaid amount of £88.425.17, makes in 
all a sum of £46,425.17, due from the represen- 
tatives of the said Edward Chapman and the said 
firm of Edward Chapman & Co. to the said firm 
of Overend Gumey & Co. farther (5o.) That 
Overend Gurney A Co. have purchased or are 
about to purchase the claims wnich the aforesaid 
firm of Ths. & Wm. King, of London, have 
in respect of the sum of £12,500 secured by 
mortgage on the Queen Victoria and Woodford 
estates and other properties and assets, which 
elaims amount at this date to £ 18,200. (6o.) 
And whereas there will therefore be due to Ove- 
rend Gurney à Co. a total of £ 59.625.17 which, 
with interest at 5 per cent on that part of it bear- 
ing interest, will amount on 1st January 1856 to 
£ 62,092.18.2. (7o.) And whereas the whole of 
the estates and all other assets whatever, now 
the property of Messrs Chapman or of George 
H. J, M. Chapman, or the firm of Edward Chap- 
man & Co., and all the estates, claims or other 
assets which belonged to the late firm of Chap- 
man & Barclay, or to the late Edward Chapman, 
have been made over to the said E. M. Lafian 
and George H. J. M. Chapman to be held by them 
as their absolute property, in ei^ual shares sub- 
ject to the obligation of liquidating the present 
claims. (8o.) And whereas in the deed assign- 
ing the said properties and assets to B. M. I^f- 
fan and George H. J. M. Chapman, it ia stipu- 
lated that, till the present mortgages are paid 
off, the whole of the control and management of 
the properties should be vested in the said B. 



M. Laffan. (9o.) And whereas in order to as- 
sist the said B. M. Laffan in carrying out the li- 
? nidation, the said firm of Overend, Gumey & 
7o., in consideration of the said estates oî Queen 
Victories, Woodford and Louisa, and the one third 
of Mont Mascall and Virginia being made a se- 
curity for the whole of tïie said principal sum of 
£ 62,092.18.2. with the interest from the 1st 
January 1856, and the said B. M. Lafian in his 
individual capacity guaranteeing the payment of 
the said money and interest at the period after 
mentioned, agreed to give time for payment to 
the said firm of Chapman <fc Barclay, and the 
heirs of the late Edward Chapman, and the said 
late firm of Edward Chapman & Co. of the said 
money and interest, and Overend Gurney <& Co. 
also agreeing to relinquish their lien on the debts 
of <9 25,000 and £45,000, due from the said 
Bouillard and Desbarriores Pougnet, so far as 
they or David Barclay Chapman were interested 
therein, in virtue of tne aforementioned deeds of 
8lst October 1850 and 10th August 1852, and 
to discharge the said firm of Allen & Anderson 
from all liability in respect of the before-named 
accounts. 

Therefore the said deed of 8th May 1855 wit- 
nessed that, in consideration of the aftermention- 
ed covenants, entered into by the said David 
Barclay Chapman, on behalf of his said firm of 
Overend Gumey &, Co., as of himself, the other 
parties to the oeed, the heirs of Edward Chap- 
man, with the consent, concurrence and confir- 
mation of the said B. M. Lafian and Atholl Bur- 
nett, did oblige and hypothecate unto the said 
David Barclay Chapman, for and on behalf of 
the said firm of Overend Gumey & Co., with 
and for the payment of the said sum of £62,092 
188. 2d., with interest from Ist Januarv 1856, 
(lo) the estates of Qiteen Victoria, with sugar 
establishments and appurtenances ; (2o) the es- 
tate Woodford, with sugar establishments and 
appurtenances ; (3o) the estate Louiea, with the 
sugar establishments and whole appurtenances - 
therein ; also the one third share ana all interest 
of the said late Edward Chapman in the follow- 
ing estates : (lo) Mont Mascall, with the sugar 
establishments and whole appui tenances ; the 
estate Virginia, formerly Hast Wick Park, con- 
sisting of about 893 acres of land, with the su- 
gar establishments and whole appurtenances 
thereof; upon which estates the said heirs of 
Edward Chapman, B. M. Lafi'an, and Atholl 
Burnett, consented that there should be taken, 
at the office of hypothecations in Mauritius, the 
whole Inscription necessary and proper for the 
benefit of the said David Barclay Chapman, for 
and on behalf the said firm of Overend Gumey 
& Co., as mortgagees for the sum of £62,692.18 
2d. so due and owing to the said firm, without 
prejudice to existing mortgages. It was farther 
stipulated that if the interest should fall into a 
certain arrear, or the first instalment of capital 
should not be paid at the date fixed or for 12 
months thereafter, the whole of the. said sum of 
£62,092.18.2, or the part thereof remaining un- 
paid, with interest, should immediately there> 
after become due and payable and recoverable, 
and therefore the said firm of Overend Gumey 
& Company or the said David Barclay Chap- 
man, might immediately proceed to enforce pay- 
ment and dispose of the whole of the properties. 
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For the consideration aforesaid tbe said B. 
M. Lafian, in his individual capacity, did under- 
take that the said sum of £62,092 IBs 2d, with 
interest, should be paid to David Barclay Chap- 
man and his executors for and on behalf of the 
iaid firm of Overend Qumey & Co., and for the 
consideration aforesaid the said David Barclay 
Chapman, on behalf of his firm of Overend Gur- . 
ney & Co., covenanted with the other parties 
to the deed that as soon as the hypothecation of 
the estates intended to be charged should have 
been legally completed, the claims of ^25,000 
and ^45,000, due from Messrs. Eouillard and 
Desbarières Pougnet, should, so far as he or the 
said firm of Overeni Grumey & Co. were inter- 
ested, absolutely cease and determine, and the 
said firm should release the firm of Allen & An- 
derson from all liability in respect of the afore- 
said accounts. In the last place, the several 
parties to the deed appointed the Honorable Mr. 
Hexby Kosnig and Gustave Kœnio, Notary of 
Port Louis, their Attomies, with power to regis- 
ter, inscribe and record the deed, but also for 
the purpose of granting and accepting, if neces- 
eary, a more perfect and complete hypothecation 
of the severad estates, with power to enter up 
satisfaction as soon as the hypothecation is 
completed on the aforesaid charges or liens of 
^25,000 and $45,000 ; and all the parties to the 
said deed bound and obliged themselves, and 
AthoU Burnett and David Barclay Chapman 
bound their respective firms to ratify and con- 
firm all and whatsoever their said Attomies 
should do for the purpose of carrying out the 
deed. 

So much for the leading clauses of this lengthy 
instrument. 

It is shewn by a regular Notarial Act that on 
the 7th November 1857 the above deed was de- 
posited with Mr. Jean Baptiste Guimbeaf, No- 
tary in Mauritius, by the Honorable Mr. Kœ- 
mcG, mandatory as aforesaid, with the object and 
for the purpose of having the character of an 
authentic act impressed upon it, that a formal 
and regular " hypothèque^' or mortgage should be 
taken, in virtue of it, over the different Estates 
and properties set forth in the above recited deed 
of 8th May 1855. 

This mortgage was accordingly inscribed bv a 
" bordereau d'inscription " dated 11th November 
1857. 

Tlie inscription bears to be taken : •* au pro- 
•• fit de Messrs. Overend Gurney & Company, 
" négociants de Londres, et de M. David Bar- 
** clay Chapman, aussi négociant," by Mr. Kœ- 
KiG as their representative in the island. It is 
taken in virtue of the deed of 8th May 1865, 
turned into an " acte authentique," as above 
mentioned, against the representatives of the 
late Edward Chapman and the said R M. Laffan, 
and for the said amount of £62.092.18.2, due 
to Overend Gurney & Co., and the said David 
Barclay Chapman, as set forth in the above deed 
of 1865. The estates over which the " hypothèque** 
extends are '* Queen Victoria," " Woodford,*' 
•* Louisa,** the i undivided of " Mont MoêcàlV 
and the i undivided of the Estate " Virginia " 
nciluding the Estate '* Fantaisie** situated in the 



District of Grand Port, and containing abod 
1,055 acres, with buildings, dependencies. Ac., 
the whole of which estates were the property of 
Mr. Edward Chapman. 

Such are the writings on which Mr. Western, 
holHer of the powers of Attorney both of David 
Barclay Chapman and Messrs. Overend Q-umey 
& Company, puts forward in s apport of his 
claim, in the present suit. 

It is not disputed, by those who oppose the 
collocation of Mr. Western for his constituents, 
that the whole of the said sum of £62,092.18.2, 
was Advanced to Edward Chapman and his re- 
presentatives, as set forth in the deed of 8lh 
May 1855, and that the latter are bound to re- 
pay the same. The Bona fides of the claim QÎ 
David Barclay Chapman and Overend Gurney 
& Co., represented by Western, is not impeach- 
ed, but it is said that their mortgage and secu- 
rity is bad. It is contended that, however just 
the demand for the whole amount may be against 
Chapman's representative, the sole point before 
the Court here is a question of the ranking of 
certain " hypothèques " or mortgages depending 
upon the formal validity of each security. It is 
maintained that the mortgage on which Mr, 
Western claims is bad in law and that therefore 
he can have no place in the present division of 
funds, at all events till the whole of the other 
mortgages are satisfied. 

In proceeding to examine the legal question 
which here arises, we think it may fairly be ad- 
mitted in the outset that the creditors who con- 
test the claim of Mr. Western are entitled to 
state their case in the way they do. 

It must be remembered that we are hero deal- 
ing with a fund which falls to be distributed 
among the holders of the inscribed "hypothè- 
ques ** or mortgages according to the dates of 
their inscription ; if the " hypothèques " are 
themselves lormal and valid. We must therefore 
examine the objections which are put forward 
against the •* hypothèque ** under which Mr. 
Western advances his claim. 

^ Now what are those objections ? They may be 
shortly stated as follows : It is said tbat the 
deed of 8th May 1855, being made in England, 
its validity must be determined wholely by Eng- 
lish law ; that it is bad and inept by that law, ah 
initio, and that nothing subsequently done in 
Mauritius can cure its defects. It is maintained 
that it was bad by the law of England, as to Ov- 
erend Gurney & Co., because they are no par- 
ties to it and are in fact strangers to the deed. 
That David Barclay Chapman, though a partner 
of that firm, had no authority whatever to repre- 
sent them in this transaction, and whatever sum 
may have been duo originally to him personally 
has undergone novation and is now indistin- 
guishable, being thrown into the mass with the 
advances of the firm. It is contended that the 
deed is not an unilateral one, by which Chap- 
man's representatives bind themselves to do cer- 
tain things, but it is a bilateral or mutual deed 
in which obligations were undertaken on both 
sides. 
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Prom this it is argue J lliat it is absolutely ne- 
cessary that all the persons interested should be 
parties on the face of the instrument itself. That 
absetit parties could not be bound without their 
written authority, and not being bound could 
not, on the other hand, take anything by the deed 
(Coi,i.YAB Partnership, Vol. 1.308. Ainisoxon 
Contract, p. 1033. Contra Stoet's Conflict § 
287. Ï'ei.ix International Lato T. 2é2. Abdîsok 
p. 39.) 

It was further contended that, even if Overend 
Gumey & Co. had been parties to the writing, 
it could not, in law, authorize the taking of a 
*' lijfpotheque " in this colony, as England being, 
in the eye of our law, a foreign country, the 
2,128th Article of the Civil Code applies, which 
declares that contracts passed in foreign coun- 
tries cannot be the basis of mortgages in 
IFrance, and this defect was not cured by depo- 
siting the deed in the archives of a Colonial No- 
tary, Code op Citil Pbocedtiee, Art. 54G. 
Stoby on Bills^ p. 26, 

Mr. K<EiaG in making this deposit, it was ar- 
gued, went beyond his mandate. Ho ought to 
have taken judgment on the deed, in a Court in 
Mfauritius and followed judgment up by a mort- 
gage. But further, according to the best French 
authorities, the power from a proprietor to mort- 
gage his property must be given in the form of 
an authentic deed, a mere writing sous^seing- 
jprivé is not sufficient, and therefore the mortgage 
m question is invalid and ineffectual, as the deed 
of 8th May 1855 was not an authentic act. (Teo- 
PLONO, Mt/p, No. 605. S. 1858. 1 322. Gtlbeet 
ad Artio. C. C. 2127. Contra Ibid. Nr. 1, 2, 3, 7. 
BiviEBE, Eevue Doctrinale ^c. Art. 761.) 

Again it was said that Western's powers are 
defective, as it is not shewn that the firm of 
Overend Gumey & Co., at the date of his man- 
date or power of Attorney, was identical, as to 
partners and otherwise, with the firm as it stood 
when the deed of 1855 was executed ; and it was 
further submitted that no subsequent ratifica- 
tion by the debtors could cure the original de- 
fect, at least to the prejudice of prior inscribed 
creditors, and lastly it was maintained that, even 
if the mortgage were efiectual in all respects, it 
could, from its very terms, be entered only over 
the price of Virgina proper, exclusive of Fantai- 
sie altogether. 

Let us now examine those different argu- 
ments : — 

It will be observed that the whole contention 
of the parties who oppose the collocation or 
ranking of Mr. "Western, on behalf of Mr. David 
Barclay Chapman and of Messrs. Overend Gtwp- 
ney & Co. is directed against the deed made at 
London on 8th May 1855. 

It is said to bo informal and null and void. 
The subsequent act of deposit of this deed, with 
the Notary in Mauritius, which in ordinary cir- 
cumstances gives, by our law, to a private deed, 
all the force and efficacy of a public Notarial ins- 
trument, is not challenged, at leat^t in point of 
form, nor is anvthing alleged against the shape 
or regularity oi the Bordereau d'inscription fol- 



lowing therein, or of the power of Attorney 
given to Mr. Western vesting him with all the 
powers, both of David Barclay Chapman and 
Overend Gurney & Co. ; the original instrument 
made in London is a'one attacked. What was 
called in the discussion the root of the title of 
Mr. Western^s constituents is struck at, and if 
it is shewn to be bad, the subsequent proceed- 
ings, it is contended, must fall to the ground, 
and the mortgage in question must disappear 
from the ranking. 

Now, so far as the objections to the validity of 
the deed of 1855 are foundnd on the law of En- 
gland, any Decision which we may pronounce 
must necessarily be given with very great dif- 
fidence. 

' We pointed out to the parties, in the course of 
the argument, that if they were to rely on the di- 
rect application of the law of England proper, it 
would be much more regular and satisfactory to 
ourselves that they should take the ordinary 
means in such cases for putting us in possession 
of the law of that country on the points in dis- 
pute. 

We should then have been in a good position 
to deal with that law as matter of fact, the 
only way in which judges can usually apply the 
law of another country where it is their duty to 
do so in a case depending before them. 

But all parties joined in an anxious request 
that the Court should proceed at once without 
any opinion of English lawyers. The Coun- 
sel stated that the case has been in depen- 
dence before the Master for several years, and 
that further delay was most undesirable. We 
did not press the matter further ; but wo repeat 
that our opinion, in matter of English law, must 
be taken as the opinion of judges who cannot 
claim to be familiar with every branch of that 
system. 

Looking then at the questions which have 
been raised in this part of the argument, we are 
quite prepared to admit the force of the reason- 
ing of the parties who impugn the validity of the 
deed of 1865 ; that, in ordinary circumstances, a 
writing, to be effectual, must be executed accord- 
ing to the forms and solemnities of the place 
. where it is made. 

The maxim IJocus regit actum is one of the 
few rules of what is commonly called private in- 
ternational law which are accepted by the lead- 
ing authorities of all nations. But, so far as we 
can see, the deed in question is regularly execu- 
ted, according to English solemnities. 

It appears to be a deed under seal, which, we 
believe, is a very formal mode of making a con- 
tract in England, and approaches the nearest to 
the Acte autJientique of our law, made before a 
public notary. Ex facie, therefore, and so far 
as we have yet gone, we Ihink that the writing 
is a valid instrument and that it is our duty to 
support it. 

But we have next to enquire if the position 
maintained by the Counsel arguing against the 
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deed is well founded^ viz : that David Barclay 
Chapman, one of the partners of Overend Gur- 
nej & Co., could not, oy the law of England, act^ 
for hÎB firm without express formal written ai- 
thority, which he had not, and that his firn«. 
being no parties to the instrument, can take no 
benefit under it. 

It appears to us that it is established by the 
English authorities quoted in the course of the 
discussion that one partner of a firm cannot, in 
ordinary circumstances, bind his co-partners, 
without their express written authority, against 
their will, so as to prevent their repudiating the 
obligation, if they are so inclined. 

It is said that this is an undoubted principle 
of English law, and that it gives us the rule Dy 
which we must guide ourselves in determining 
the present question. It does not appear to us, 
liowever, that even if we were to hold that this 
position had'been established before us as a mat- 
ter of clear English law, it will necessarily follow 
that it must solve the question now to be deter- 
mined. In these descriptions of international 
law, as soon as we get bevond the mere point of 
the solemnities observed by the law of the place, 
in the form of a writing, we find ourselves in a 
much more debateable territory. As we have 
seen, the instrument must be executed accord- 
ing to the forms observed in the place, but when 
we go farther and find a difference in the law of 
the place where the deed is made and the law of 
the place where it is to be performed, as to mat- 
ters connected with t|ie contract, for example 
the powers of individual partners to bind their 
fellows without a power or written authority, 
the case is by no means so clear. 

But it does not appear to us that it is neces- 
sary to travel into this field of enquiry, for while, 
as we have already stated, we think that there is 
authority for the position that, by the law of 
England, a partner cannot oblige his fellow part- 
ners without special power to do so, no autho- 
rity has been pointed out for another proposition 
which comes, we think, much nearer to tne state 
of matters actually existing in this case, via : 
that a partner of a firm cannot, without special 
written authority from his co-partners, enter in- 
to a contract with a third party for the benefit 
of himself and his firm, and even undertake obli- 
gations for the firm which, if duly performed, 
will entitle him and the firm to sue on the con- 
tract for the counter part of the stipulations. 
It may be that, by the law of Ihigland, this is 
not aUowed. But such a state of the law has 
not been shewn to us. 

In our own and other systems, derived direct- 
ly from the Civil law, a party to a contract may 
stipulate for the benefit of a third party, tho' 
that third party does not join in the deed : " On 
** pout pareillement stipuler au profit d'un tiers 
*^ lorsque telle est la condition d*une stipulation, 
" que Ton fait pour soi même, ou d'une donation 
" que l'on fait a un autre." 

'* Celui qui à fait cette stipulation ne peut 
" plus la révoquer si le tiers a déclaré vouloir 
** en profiter." Codb Civil, Art. 1121. So 
a^ain, in terms of the immediately preceding 



Article, a party may take burden upon himiell 
for a third party : " se porter fort pour un tien," 
just as Mr David Barclay Chapman does&i 
Overend Grumey and Company at the concla- 
sion of the instrument in question. If the tbifà 
party accepts the position, as Overbid Gornej 
& Co. have done here, it is the same as if tbey 
had been parties to the deed from the begiunisg. 
This is very clearly stated by Bogbok, in hu 
commentary on the Article : " Ce dernier, (li 
" tiers) lorsqu'il refuse de ratifier, ne con- 
" tracte aucune obligation ; mais s'il ratifie, k 
** personne qui se porte fort est dégagée de toute 
" obligation, et le tiers est lié comme s'il arait 
" donné mandat dans le principe.'* Baii MHk 
mandata a ^uiparatur. Moreover, by the law of 
the Code, m partnerships, the act of one partner 
will benefit the others and will indeed e eoam 
be usually binding upon them. ** A défaut de 
" stipulations spéciales, sur le mode d'admiiûfl- 
" tration, l'on suit les règles suivantes : lo. Lk 
" associés sont censés s'être donné réciproqIl^ 
** ment le pouvoir d'administration l'un pooi 
** l'autre. Ce que chacun fait est valable, mm 
*' pour la part de ses associés, sans qu'il ait piii 
*' leur consentement ; sauf le droit qu'ont cet 
" derniers, ou l'un d'eux, de s'opposer à l'opé» 
•' tion avant qu'elle soit conclue." Art. 1859. 

Thus, in the present case» DavidBarday Cliap- 
man, in contracting with the representatives of 
Edward Chapman m England, to the large pecu- 
niary advances in question, appears to have act- 
ed partly for his own behoof, so far as the mo- 
ney was his own, and partly for behoof of tliiâ 
firm as far as the money belonged to the fim 
The execution of the deed, by the borrowens, in 
which all this is set forth and admitted, would 
be sufficient in favor of the firm, so far as they 
are interested, and would operate as to them 
a jtu quceêitum tertio, accordmg to the commoii 
form of expression, even if the relation of p^i^' 
nership with the actual party to the deed did 
not exist. 

Now this appears to us to be a very equit»W« 
principle ; at all events it was conceded that tms 
18 the law of the Code Civil which, ^V«<^/^^ 
at least, we are bound to apply to the cm» 
coming before us, till we are satisfied that a dii' 
feront rule ought to prevail in any particular 
case. 

In thepresent suit it hasnot been madeclearto 
us that any other law thanthat of the Civil Code 
is to be applied in the circumstances accrueing 
here. Indeed, looking at the nature of the ques- 
tions raised, touching as they do the real proper- 
ty of the Colony, and one of its most import«i|t 
incidents viz : mortgages or " ht^thèques" i 
is not easy to see how any other than the local 
law should regulate the matter. For while» as 
we have already seen, the maxim that loeuirc- 
git actwn is a rule of international law, id oi^^ 
words the validity of a deed as to it« form vili 
be governed by the rules of the law of the phw* 
where it is made, the effect of the writing IJ^' 
usually, be determined by the law of the w^ 
where the contract is to be performed, «^d î^ 
particular where questions regarding Î!OiW)^^"!« 
property are concerned, the lex feci m i^^^ 
give in the rule of determination. 
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'* liorsque, selon la nature du contrat, ou se* 
*' Ion la loi du lieu de sa passation, ou selon sa 
'' disposition expresse, il aoit recevoir son exé- 
*^ cution dans un lieu autre que celui de sa ré- 
" daction, dans tous ces cas, il s'interprète d*a- 
" près la loi du lieu de l'exécution." Feux, Droit 
Intemationnal Privé, Lit. II. Sommaire p. 82 : 
*' La matière des actes licites de P homme, en 
*' leurs solennités internes, sont régies par le 
*' statut réel, en tout ce qui concerne les im- 
" meubles.'*— i^irf. 

At the same time we are prepared to admit 
that if the parties resisting the validity of the 
mortgage in question had shown us that, by the 
law of England, one partner of a firm could not, 
without express written authority from the other 
partners, have done what David Barclay Chap- 
man did here for the benefitof himself and ofms 
firm, looking at all the circumstances, it would 
have been our duty to consider more particular- 
ly whether the law of England or of Mauritius 
was to govern the matter, for it might have been 
argued, with some force, that the character, or 
as we would say the quality Qa qualité) of Mr. 
Barclay Chapman ùe. his competency to do as 
be did, must be determined by the law of the 

Elace where the contract was made. But as we 
ave already stated, nothing of this kind has been 
shewn to us. We must therefore decline to re- 
fiise effect-to the deed of 1855 on the ground 
now under consideration. 

. The next objection to the validity of the mort- 
gage in question is founded on Article 2128 of 
the Code which runs in these terms : "Les contrats 
* • passés en pays étranger ne peuvent donner 
" d*h3rpothéque sur les biens de France, s'il n'y 
" a des dispositions contraires à ce principe dans 
" les lois politiques ou dans les 'traités." It is 
argued that, although politically England has 
ceased to be a foreign country with regard to 
Mauritius, still in matters of private right it 
must be deemed to be a foreign country, like 
Scotland for example, as the laws of the two 
countries arc entirely dissimilar. 

On considering the law of the Civil Code in 
question it appears to us that the object of the 
rule was to protect the soil of France from be- 
ing affected oy contracts made in countries ac- 
tually foreign, that is to say forming no part of 
the Kingdom of France. 

"We should much doubt if it would have been 
held at any time, in France, that contracts made 
in a part of the French territory, the civil laws 
of which were not at the time altogether identi- 
.^al with those of Franco proper, would fall with- 
/ in the exclusion. 

/ We do not think that tliis Article of the Code 
■ applies to the nresent case, where though thero 
is a difference between the laws of the countries, 
England and Mauritius are portions of the same 
empire. There is no object, either political or 
industrial, in protecting the soil of Mauritius 
from being given in pledge for advances of En- 
glish capital, but the reverse, and to say that ar- 
rangements for this beneficial purpose cannot be 
made in England^ but only in Mauritius, would 
lead to very great embarrassments. We do not 



think that the law, either in its words or spirit, 
is applicable to the existing relations of England 
and Mauritius, and this objection against the 
validity of the mortgage must therefore be re- 
pelled. 

As to the objection that Western's power ot 
Attorney is defective as it is not to be assumed 
that the Overend G-urney & Co. at its date was 
the Overend Gurney & Co., of 1855, we think 
that the objection as stated must fail. We ask- 
ed the Counsel making the objection if he was 
in a position to allege that there had been a 
change of partners in that firm. Ho admitted 
that ho was not in a situation to make any po- 
sitive averment farther than to refer to the met 
that Mr. David Barclay Chapman had ceased to 
be a partner. 

In this state of matters we cannot presume 
that there has been any change in the firm be- 
tween the dates of 8th May 1855, when the ins- 
trument was executed, and that of the 17th Nov. 
1858 when Mr. Western received his power of 
attorney. 

As to Mr. David Barclay Chapman being now 
out of the firm, that matter is unimportant 
as Western expressly holds his powers, and Mr. 
Chapman is accordingly fully represented in the 
suit as well as the firm of Overend Gurney &Co. 

Let us now notice the objection that the au- 
thority to grant a " hypothèque,' or mortgage, 
must be in the form of a notarial deed or " acte 
authentique " like the mortgage itself. 

' It is true that there are authorities in France, 
of high standing, who maintain that the power 
from a proprietor to grant a mortgage over hia 
estate can be given only in the form of a nota- 
rial deed or ^* acte authentique,^' and that no 
writing " aoua seing privé " will be sufficient for 
this purpose. (See among the latest Eiviaas 
Bevue Doctrineàe de la jurisprudence de la Coxra 
DE Cassation p. 703 Art. 76.) 

But there are authontics of at least equal 
weight on the other side. 

It appears to us that the latter opinion is the 
better one, or at all events by far the more con- 
sistent with the text of the law, which must bo 
the primary guide of a Court of Justice. 

What is that text ? It is contained in Article 
1984. and following of the Code : 

" Le mandat, ou procuration, est un acte par 
'' lequel une personne donne à une autre, le 
*^ pouvoir de faire quelque chose pour le man- 
^' dant et en son nom.'* 

Art. 1985. — " Le mandat peut être donné ou 
" par acte public ou par écrit sous seing-privé, 
" même par lettre. Il peut être aussi donné 
" verbalement, mais la preuve testimoniale n'est 
" reçue que conformément au titre, des contrats 
'' ou des obligations conventionnelles en général" 

Art. 1988. — " Le mandat conçu en termes gé« 
'' néraux n'embrasse que les actes d'administra* 
" tion." 
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'• S'il B'agît d'aliéner ou hypotliéqueT, ou de 
'* quelque autre acte de propriété le mandat doit 
" être expréfl." 

We thuB perceive that the mandate maj be 
given in either of the three written forms of no- 
tarial act, private writing or letter, and in cases 
of small value even verbally, and still more when 
the law speaks of the kind of mandate with which 
we are here dealing, tiz : A mandate to authorize 
a mortgage or *' hypothèque" all that is said of 
it is that it must be express. Nothing is said of 
the necessity of having it in the form of a nota- 
rial act. And therefore, notwithstanding the 
ingenious commentaries on this article, in some 
of the French authors and in the course of the 
argument before us, we cannot take upon us to 
add the word authentique to the text. We are 
the more confirmed in the opinion wo have ex- 

Eressed by the facf that we find when the legis- 
kture wished to have mandates in that jparticu- 
lar and solemn form, it has distinctly said so. 
Example of this will be found in Art. 36 and 66 
of the Code: ^ 

Art. 36. — " Dans le cas ou les parties inté- 
" ressées ne seront point obligées de comparaître 
" en personne, elles pourront se faire repré- 
'* senter par un fondé de procuration spéciale et 
" authentique." 

Art. 66.—" Les actes d'opposition au mariage 
*' seront signés, sur Toriginal et sur la copie, par 
" les opposans ou par leurs fondés de procura- 
'* tion spéciale et authentique ; ils seront signi- 
^' fiés, avec la copie de la procuration, à la per- 
^' sonne ou au domicile des parties, et à l'Omcier 
" de l'Etat Civil, qui mettra son visa sur l'ori- 
** ginal." 

It is also worthy of remark tbat if a regular 
"aete authentique'* were absolutely necessary 
to ^ve authority to mortgage property in Mau- 
ritius, there is scarcely any part of the British 
dominions where such an act could be pro- 
cured, as the notarial system of France is not in 
use with us. We may remark, in conclusion of 
this part of our Judgment, that there is another 
answer to the present difficulty, raised by the 
opponents of the demand of Mr. Western, oy no 
means void of cogency probably, if it were ne- 
cessary to perform it. It will be recollected 
that, accordmg to the opinion already expressed 
by us, the instrument executed in Jjondon on 
8th May, 1855, though not an " acte authenti- 
que,'* in our sense of the word, is nevertheless 
an operative instrument and is not null and void. 
It is therefore in the position of what we call a 
nrivate writing, or an **acte eoue seing mnvé** 
Now such a writing, on being regularly deposit- 
ed by the parties with a Notary, as was done 
here by Mr. Kœiaa. acting as we think quite 
within his mandate, becomes equivalent to a for- 
mal '* aete authentique.** 

We are therefore of opinion that this objec- 
tion to the claim of Mr. Western must also be 
repelled. 

The last point pressed upon our notice by the 
-creditors who oppose the claim of the parties 



from whom Western holds his «utlioTity wai 
that, in any view, the mortgage given in virtue 
of the deed of 8th May 1855 could extend only 
over Virginia proper and not over JFhnt^Me, 
which was sold along with Virgrinia at the bap, 
and it would appear is sometimes included in the 
general name or Virginia. 

We are of opinion that this argument of the 
opposing creditors is a sound one. It will be 
oDservea that among the Estates over which the 
mortgage was to extend by the deed of 8th May 
1855, appears '* Viginia, formerly •• Eaet-Wick 
" Fark " consisting of about 893 acres of land, si- 
" tuate in the quarter of Grand Port, with the 
" houses, buildings, &c., and all the appurtenan- 
•* ces generally whatsoever." Now this description 
is precise and definite. The Estate Virginia, 
consistinçof BO many acres, is given in pledge, 
and nothmg more. This is clearly exclusive of 
Fantaisie. Again we find the Estate JFIantaieie 
mentioned in other parts of the deed as a sepa- 
rate subject, and it is a most reasonable pre- 
sumption that if the mortgage had been t^ ex- 
tend over that Estate, it would have been ex- 
pressly named as one of the Estates covered by 
the *• hypothèque,** for in such a ease we cannot 
hold it to be embraced by the term Virginia. 
We also find that the power of Attorney to 
Mr. Western is expressed in similar term». 
Nothing is said of Fantaisie. He is empowered 
to act in regard to certain estates specially mort- 
gaged to Overend Gumey & Co. Among those 
Estates appears Virginia, formerly called Fasf^ 
Wick Fark, consisting of about 893 acres of land. 
This is again exclusive of Fantaisie. 

So far therefore as the fund divisible in the 

E resent suit is the produce or sale price of the 
itter Estate, we are of opinion that the mort- 
gage of Mr. Western's constituent cannot ex- 
tend over it. Accordingly, unless the parties 
can agree on the value of the two estates res- 
pectively, it will be necessary that a ventilation 
of the subjects be made, and we shall, if neces- 
sary, grant authority for that being done. 

The claim of David Barclay Chapman and 
Overend Gumey A Co. very much exceeds the 
third of the fund according to the share of Ed- 
ward Chapman, so far as it relates to the Estate 
Virginia, As we think that their claim is good 
and ought to be sustained, it is unnecessary to 
go into the claims of the other parties on this 
part of the fund, as the preference in favor of the 
above named claimants more than exhausts it. 

The one third part of the price of Faniai^ 
remains to be deaSt with. According to the state 
of the productions anH titles, the claimants hav- 
ing the preferable right here are Messrs. Gri- 
sou and Company, of London, for their debt of 
£ 8,609, to whom accordingly we award this part 
of the fund in medio, being of opinion that tbey 
have satisMctorily answered the different obje^ 
tions raised against them, and have established 
their right in law to this particular portion- of 
the fund. 

We have now to consider the claims on tl6 
price of the two third pares of the estates» «^J- 
cording to the Mollieres. 
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Those parties as we have already seen did not 
pay their sale price. 

The two thirds of that price therefore remained 
due to Edward Chapman, as in right of the ven- 
dors, and we have to enquire how it falls to be 
distributed among his creditors. Is it a portion 
of his general assets, unaffected by any prefe- 
rence established in favor of particuUx claimants, 
and therefore divisible among his creditors ge« 
nerally, in proportion to their debts, or do any 
of the competitors stand in a more favorable po- 
sition than the others, in relation to this fund, 
and are accordingly entitled to get access to it 
in preference to other creditors ? 

It is necessary that we should enquire what 
preferences, if any, have been established over 
this portion of the fund. 

But here there is a preliminary matter which 
will be conveniently disposed of in this place. 
We have already said that the Mollieres have 
latterly seen cause to allege that the portion of 
the price falling to be paid by them (t) under 
the sale of 1853, is not now due, at least they 
moved in the course of the argument, that the 
Court, before proceeding farther, should order 
an account to be taken between them and Ed- 
ward Chapman and his representatives. 

In support of this motion an affidavit was put 
in, during the discussion, before us, by Paul Lisis 
Molliere, the husband of one of tbe purchasers, 
under that sale, in which he says that he verily 
believes that if a statement of accounts were 
made up, it would be found that the purchasers, 
the Mollieres, had paid off the sale price due by 
them, and that when Laffan transferred to G-led- 
Btanes & Co. the debts then supposed to be due 
by the Mollieres as purchasers aforesaid, there 
was in fact nothing due by Mollieres, but on the 
contrary they were creditors of Laffan and the 
representatives of Edward Chapman. 

It does not appear to us that this request of 
the Mollieres can now be listened to. It is made 
for the first time in the middle of the final dis- 
cussion in this case, in which the proceedings 
have been going on since 1861. No suit has 
been brought during all this time to fix or ren- 
der liquid any counter claims which the Mollieres 
may allege tliey have to compensate the liquid 
obligation in the deed of sale of 1853. and the 
affidavit contains nothing but the vaguest of 
allegations. 

Again if the Mollieres were not the debtors 
in the sale price why did they allow themselves 
to be ejected from the estates by the *^ eamropria' 
ti4>n forcée'' of the Oriental Bank ? Besides, it is 
material to observe that the terms of various au- 
thentic instruments, to which they are parties 
and which are produced in this case, are incon- 
sistent with the statement now made that they 
are not debtors to Edward Chapman and his re- 
preseijtatives. "We may cite, for instance, the 
notarial deed of date 16th November 1855, con- 
; taining a *' Cession " to the Oriental Bank by 
the firm Edward Chapman & Co. and the repre- 
sentatives of the deceased, Edward Chapman, of 



a claim of ^ 66,666*66, due by the Mollieres, and 
containing this clause : 

" Déclarent, en outre, (the Mollieres) se tenir 
" le transport fait à l'Oriental Bank Corporation 
" pour bien et dûment signifié, et n'avoir entre 
*^ les mains aucun empêchement ni aucune op* 
" position à ce qu'il reçoive son effet." Moreover 
we have the instrument under private signatures, 
dated 1st December 1855, between the Oriental 
Bank, Laffan and the Mollieres, and to which 
some other parties intervened. In this latter 
deed we find the following clause : " Mr. Charles 
'• Adrieip Molliere et Mme. Paul Lisis Molliere, 
** (duly authorized by her husband) déclarent 
" donner main levée pure et simple de Topposi* 
*^ tion formée par eux aux poursuites en expro- 
" prlation forcée des biens Virginia et Fantaisie^ 
" commencées par l'Oriental Bank Corporation, 
'* renoncer à la demande en nullité tant des dites 
" poursuites, que des contrats du seize Kovem- 
" bre mil huit cent cinquante cinq précités, in ^ 
** troduite par eux et accepter purement et sim- 
" plement le transport en garantie fait à la dite 
*' Corporation par la maison E. Chapman & Co. 
" et les représentants de M. Edward Chapman, 
" suivant acte au rapport de Me Quimbeau, No- 
*' taire, en date du seize Novembre mil huit cent 
<< cinquante cinq, ainsi qu'il est dit ci-dessus." 

In the same deed and in a subsequent clause, 
the Oriental Bank, on the request of Laffan and 
the Mollieres, consented to grant to those parties 
certain delays for the payment of the debt to 
which the Bank had right under the act of 16th 
November 1855. 

In the face of these deeds ; and in presence of 
the circumstances already detailed, we cannot 
grant the motion of the Mollieres that the case 
should stand over till an account is taken be- 
tween them and the representatives of the late 
Edward Chapman. Let us then resume the 
question : *Wnat preferences, if any. have been 
established on the sale price of two thirds of the 
Estates Virginia and Fantaisie payable by the 
Mollieres to Edward Chapman and his represen- 
tatives. 

It appears that on the 16th November 1855, 
by a regular act passed before Mr. Guimbeati, 
Notary public, the firm Edward Chapman & 
Co. and the representatives of Edward Chapman 
assigned and conveyed to the Oriental Bank two 
thirds of the then available and disponible part of 
the sale price payable by the Mollieres under 
the sale to Edward Chapman and these parties 
in 1853. By the said deed of 16th November 
1855 the amount of the two thirds of the §aid 
price then disposable was fixed at $66,606.66 and 
this amount was assigned to the Bank " pour 
" garantir, jusqu'à due concurrence, à la susdite 
*' Corporation, le paiement, delà somme de $177, 
'' 159.34, qui lui est due par MM. Chapman & 
** Co. et les représentants do ]\L Chapman, pour 
" raison de billets à ordre, &c." The Mollieres, 
as we have already seen in a previous part of 
this judgment, are parties to the deed and de- 
clare : " Se tenir le transport fait à l'Oriental 
" Bank Corporation pour bien et dûment sigiii- 
•' fié, et n'avoir entre les mains aucun cmpéehc- 
" ment ni aucune opposition à ce qu'il reçoive 
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'^ son effet." By an authentic instrument of 
the same date,ï!dward Chapman à Co., and the 
representatives of Edward Chapman granted a 
mortgage following on the said assignment, oTor 
their Estates in Mauritius, in favor of the Bank. 
An inscription was taken by the Bank, of the 
date of 27th November 1855. 

We have already seen that on 16th Eebruary* 
1858 a transaction was entered into with the 
heirs Cantin, by Laffan and the other represen- 
tatives of Edward C hapman and the MoUiéres, 
on which certain deed followed, as above recited, 
resulting in an inscription being taken, of date 
the 8th December 1858, on both Estates, in fa- 
vor of those heirs, with a certain priority. "We 
have now to notice another security granted in 
favor of Messrs. GMedstanes & Co., of London, 
over the portion of the fund with which we are 
now dealing. On the 28th October 1858, Michael 
Laffan, as holder of the rights of the heirs of 
Edward Chapman an4 of the representatives of 
Edward Chapman & Co., assigned to Messrs. 
Gledstanes & Co., in the following terms, the debt 
which had already been assigned to the Bank. 

Tlie deed sets forth that Messrs. Gledstanes 
& Go. are creditors of Mr. Laffan and of Messrs. 
Edward Chapman & Co. in a sum of £5,216.9.10 
in virtue of a Judgment of this Court of date the 
24th April 1858. That besides another sum of 
£5,250 was about to fall due to Messrs. Gled- 
stanes & Co. That the debtors were nol ready 
to pay, but that the creditors had consented to 
grant a delay on condition that certain payments 
to account should be made, and certain sugars 
consigned as security to the creditors, and far- 
ther the deed declared that " Messieurs Burnett 
" et Douglas, au nom et comme fondés de pou- 
" voirs de M. Laffan 'déclarent céder et trans- 
*' porter à MM. Gledstanes & Cie., la somme de 
^' soixante six mille six cent soixante six piastres, 
" à prendre et recevoir avec toute préférence et 
" priorité sur le cédant, sur ce qui est dû à M. 
" Laffan comme étant aux droits des héritiers et 
" représentants de M. Edward Chapman par M. 
^' Charles Adrien MoUière et Madame Marie El- 
" vina Mollière, épouse de M. Paul Lisis Mol- 
" liàre, tant pour balance de compte courant que 
'* pour solde du prix de vente des biens de Fifi*- 
"£[tnia et Fantaisie au quartier du Grand Port. 



" La dite créance a déjà, été transportée sui- 
vant acte au rapport de M. Guimbeau, notaire, 
en cette Ile, en date du seize Novembre mil 
huit cent cinquante cinq, à la Banque Orien- 
tale, en garantie d'une créance plus considéra- 
ble qu'elle avait sur la maison Edward Chap- 
man & Cie., et sur les héritiers et représen- 
tants de M. Edward Chapman. Sur la dite 
créance, qui s^levait à cent soixante dix- sept 
mille cent cinquante neuf piastres, MM. Bur- 
nett et Laffan, ès-qualités, déclarent qu'ils ont 
payé une somme d'ennron cent mille piastres, 
de sorte qu'il ne reste dû à la Banque Orien- 
tale qu'une somme à peu près égale à celle 
mentionnée ci-dessus. 



•* Le présent transtport est fait aussi pour ga- 
«* rantir à MM. Gledstanes & Cie. le paiement 
" de la somme de dix mille quatre cent soixante- 
'* six livres sterling, neuf shellings, dix pence. 



* *' montant des deux termes cî-dessua mefntionnéa 
" de £5216.9.10 et de £5,250. dIus des intérêts 
" qui sont dûs, ou ^ui seront aûs sur ces deux 
•* sommes et des frais. 

" Le présent transport n'aura d'effet définitif 
*' qu'après le paiement de ce qui reste dû à la 
*' Banque Orientale, en capital et intérêts, mais 
" il aura partiellement effet au fur et à mesure, 
'^ jusqu'à concurrence des sommes qui lui seront 
'* successivement payées. 

" Et le présent transport étant fSût en garan- 
'' tie de^la créance de M. Gledstanes & Cie. sera 
'' éteint ou réduit d'autant par le paiement total 
'' ou les paiements partiels qui pourront leur être 
'* faits directement par MM. Edward Chapman 
" & Cie. ou par M. Laffan. 

'^ Eaute d'exécution des clauses et conditions 
" ci-dessus, MM. Gledstanes & Cie. entreront 
" immédiatement dans l'exercice de leurs droits 
" pour les faire valoir comme ils raTÎfleront." 

By a deed under private signatures dated 1st 
December 1859, to which the Oriental Bank, the 
heirs of Edward Chapman, the representative 
of Edward Chapman & Co. and the Mollières 
were parties, on the recital that by the two 
notarial deeds above referred to passed bj Mr. 
GiriHBEÂir, on the 23rd December 1854 and the 
16th November 1855, for security of the Orien- 
tal Bank of the debt due to them, two mortgages 
had been given, and an assignment bad be^ 
made to the Bank for the sum of $66,360.66 of 
the sale price due by the Mollières of the Estates 
Virginia and Fantaisie^ and in return the Bank 
had granted delay for the payment of the debt, 
and it had been stipulated that in case of l^al 
proceeding being taken by other creditors of 
Chapman & Co. or of the succession of ^Edward 
Chapman of the failure to meet the conditions 
of the deed of 16th November above mentioned, 
the delays should not be granted and the Bank 
might insist in all its claims, the deed goes on 
the setforth that these two cases had occurred 
and that the Bank had accordingly seized the 
properties of Virginia and Fantai^e and had 
proceeded to sell the estates by '^ expropriation 
farcéer 

That these proceedings were opposed by the 
Mollières and divers suits had been raised against 
the Bank, by these parties and by the widow and 
son of the late Edward Chapman, and by Messrs. 
Gledstanes & Co., and with a view of putting an 
end to all these proceedings,the Mollières agreed 
to grant a discharge of the opposition entered to 
the suit for their expropriation from the estates 
Virginia and Fantaisie and to renounce all sui^ 
for the nullity of the deed of 16th November 
1855 and to accept purely and simply the ces- 
sion in guarantee made to the Bank by the house 
of Edward Chapman & Co. and the représenta* 
tives of Edwara Chapman according to the no- 
tarial deed of 16th November 1855. 

Mr. Laffan, so far as might be necessary, ac- 
cepted the said act of assignment and the other 
deed passed with the Bank in regard to the debt 
due to it ; which was then stated to he xeduced 
to ;$[ 69,467.90 as at 18th «Tanuaty 1858L The 
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Bank, in return, granted certain delays for tbe 

S arment of the principal and interest of the 
ebt, with the condition that if the stipulated 
payments were not made or the other creditors 
took active measures, the proceedings for forcible 
ejectment might be resumed. Tbe son and wi^ 
dow of the late Edward Chapman were interven- 
ing parties to this deed and declared their accep- 
tance of it and its condition. 

Messrs. Gledstanes were also intervening par- 
ties and renounced a suit which they had raised 
against the Bank in nuUitj of the deeds of 16th 
November 1855, and a suit at their instance for 
the suspension of the demand of the Bank for 
forcible ejectment. 

Such was the position of these different par- 
ties down to a comparatively recent date in the 
present proceedings. 

It now appears that the Oriental Bank has 
been paid from other sources.* This will let in 
the heirs Cantin who come next, as we have al- 
ready seen, in the order of time and preference. 
Bat as their claim does not exhaust tnis portion 
of the fund, the important question arises whe- 
ther the Inscription taken by the Bank will ac- 
crue after the heirs i'antin exclusively to the be- 
nefit of Gledstanes & Co. to whom the said as- 
signment was made, but who themselves have 
taken no Inscription on the assignment in their 
£ivor. If it does accrue to Gledstanes & < o. 
exclusively, and not to the creditors generally, 
Gledstanes & Co. will have a preference over 
the other creditors as to this part of the fund, 
to the extent of their debt. 

This appears to us to be the real and serious 
question between the contending parties here. 
Some other points were indeed discussed be- 
tween them, as for example the title of LaiTan to 
assign to Gledstanes & Co. or to any other cre- 
ditor, the Heirs Cantin for example, and the al- 
leged uncertainty in the conveyance to Gled- 
stanes & Co. arising from the dauso of assign- 
ment : " sur ce qui est dû à M. Laffan comme 
^* étant aux droits des héritiers et représentants 
" de M. Edward ( 'hapman,par M. Charles Adrien 
** MoUière et Mme. Marie Elvina Mollièro, 
" épouse de M. Paul Lisis Mollière, tant pour 
*' balance de compte courant que pour solde du 
** prix de vente des biens de Vir^inw et Fantaù 
" ««." Now, as to the first of these points, it ap- 
pears to us that Laffan was fully vested with the 
power of disposal of the estate of the late Ed- 
ward Chapman under the deed o^ 7th May 1855. 
The deed, among other vesting clauses, declares 
that " the solo and exclusive control, manage- 
" ment and disposition of the said estates and 
" properties shall be vested entirely and exdusi- 
" vely in the said Bobert Michael Laffan, his 
*' heirs executors &c. with full and uncontroll- 
^ ed power to make such arrangements by sale 
" or mortgage of the same, or any part thereof, 
" as to him shall from time to time seem meet, 
** for the purpose of paying oif or discharging the 
" incumberances affecting the properties, sub- 
*' ject only to the obligation of rendering annual 
" accounts to George Chapman, son of the late 
" Edwurd Chapman." 

•SeeVoL n, Pag«81> a&dYol^ V, Ftaga 165, of these 
BepoKts- 



Â8 to the second question, vfe think the ob« 
jection is untenable. 

When we look at the deed of 16th November 
1865, expressly referred to in that of 28th Oc- 
tober 1858, we see that the amount of the por- 
tion of the sale price transferred was fixed at S66,« 
666.G6. This amount was reported in the con- 
veyance to Gledstanes and Co , and nothing be- 
yond it is now asked. It will be remarked that 
Gledstanes & Co., do not ask payment of any 
sum as the balance of any account current due 
by the Mollieres to Chapman's representatives, 
and we do not think that the mere mention of 
an account current, in the manner here done, 
vitiates the assignment of the balance of the on- 
paid price of " Virginia " and " Fantaisie.** It 
appears to us that it was plainly the intention of 
the parties to assign the balance of the unpaid 
price, subject of course to the prerious convey- 
ance to the Oriental Bank, whether there was 
any balance in the account current or not. We 
do not think therefore that there is any such 
uncertainty, as to what really was conveyed Uk 
Gledstanes & Co., as to vitiate their titles of as* 
sign ment. 

We must now proceed to examine the main 
point in dispute between the parties here, viz. 
the effect, with regard to Messrs. Gledstanes & 
Co., of the inscription taken by the Oriental 
Bank, on 27th November 1855, upon the assigu*^ 
ment in its favor. Can that inscription, now 
that the Bank is paid off, benefit Messrs. Gled* 
stanes & Co. who held a later assignment of the 
same debt ? (S. 20-1-267 ; 30-1-376 ; 42-1- 
801. Contra. Dcvebqieb. Vente 422. 8. 32-2- 
210.) 

There is matter of principle invested in this 
question of considerable importance ; we mnst 
therefore resort to the text of the Code which 
bear upon the question. By Art. 2148 of thd 
Code it is enacted : 

" Pour opérer Tinscription, le créancier repré^ 
" sente, soit par lui*même, soit par un tiers, au 
" conservateur des hypothèques, l'original en 
"brevet ou une expédition authentique du juge* 
'' ment ou de Pacte qui donne naissauce au pri- 
•* vilège ou à l'hypothèque." 

'' Il y joint deux bordereaux écrits sur papier 
" timbré, dont Tun peut être porté sur l'expédi- 
'' tion du titre, ils contiennent : 

" lo. Les nom, prtnom, domicile du créancief| 
" sa profession s'il en a une, et Télection d'un 
" domicile pour lui dans un lieu quelconque de 
" l'arrondissement du bureau, 

" 2o. Les nom, prénom, domicile du débiteur» 
" sa profession s'il eu a une connue, ou une 
" désignation individuelle et spéciale telle que le 
" conservateur puisse reconnaître et distinguer 
" dans tous les cas l'individu grevé d'hypo- 
" thèque. 

'' 3o. La date et la nature du titre; 

*' 4o. Le montant du capital des créances ex* 
I* primées dans le titre, ou évalué par rinscxi% 
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/' vant poor les rentes et prestations, ou pour les 
'' droits éventuels, conditionnels ou inaétermi- 
" nés, dans les cas où cette évaluation est ordon- 
" née, comme aussi le montant des accessoires 
" de ces capitaux ; et Tépoque de Tezigibilité, 

" 5o, L'indication de l'espèce et de la situa- 
" tion des biens sur lesquels il entend conserver 
,*' son privilège ou son hypothèque. 

*' Cette dernière disposition n'est pas néces* 
" saire dans le cas des hypothèques légales ou 
^' judiciaires ; à défaut de convention, une seule 
** inscription, pour ces hypothèques, frappe tous 
''les immeubles compris dans Tarrondissement 
/' du bureau." 

From this article, which lies at the foundation 
of the whole hypothecary [System of the Code, 
.we gather that the creditor in person, or repre- 
sented by any third party, may inscribe the 
,mortgage. It is plain tnat the leading objects of 
the law are to give publicity to the mortgage, 
^d to identify completely the parties concerned 
^and the immoveable subjects in which the secu^ 
rity is to extend ; it is not necessary that the 
creditor making the inscription should take it 
jin his own personal name, although this was 
pleaded by toe opposing parties here. This is 
^hewn by a reference to Art. 2108 of the Code, 
(-which preserves the right of the vendor, without 
ja special inscription in his personal flavor and in 
Lis personal name. So PfiBsrti tells us in his Se» 
^tne Hypothécaire, V. 2, p. 32, on Article 2148 
^of the Code:— 

^ '' Mais si la créance pour laquelle on veut con- 
" server l'hypothèque a été transportée, au nom 
*' de qui sera prise l'inscription? Elle pourra 
f * l'être, sans doute, au nom du eessionnaire, en 
** faisant mention de l'acte de transport ; mais 

V quid, si l'inscription ne présente encore que le 

V nom du cédant ? l^e pourra-t-elle pas être dé- 
'* clarée nulle, comme n'indiquant pas le \ 



** Téritable créancier f * 



I nom du 



'' La négative résulte de tous les principes du 
f' droit. Suivant la L. 8 du Code de Roered Tel 
.<( J/fit Vendit, celui qui a transporté une créance 
f* en reste toujours le titulaire légal, et son ces* 
** sionnaire n'obtient qu'un mandat, à la vérité 
" in remêuam, une action utile pour s'en appli- 
^' quer le résultat. 

" C'est ce qai fidt dire à La Glosb sur cette loi 
** eue le cessionnaire peut toujours agir au nom 
<f du cédant, en vertu de l'action directe. Semper 
** uHUe dàbitur procurafori in rem euam^ êuo no- 
i' mne directe f nomine creditorie. 

" Et qu'on ne pense pas que ce soit là un 
V principe que nous devions à la subtilité du 
y droit romain ; tous nos auteurs n'ont qu'une 
*< opinion sur cette matière." 

. The authority ofTaoPLOKG is equally explicit: 

'< Si le cédant a pris, avant le transport, une ins- 
'' cription de nature i conserver son pririlège, le 
" Cessionnaire en est investi par l'existence mê- 
*im^ de la Cession, et le bénénoe de l'inscription 
^JlBÎpiofite, de telle sorte .qu'il n'est obUgédo 



faire aucun acte de publicité pour mettre au 
grand jour les nouveaux droits qu'il acquiert 
Et. en effet, qu'importe aux tiers intcreeaés 
que les droits du cédant soient exerces person- 
nellement par lui ou par quelqu'un qui le re- 
présente ? Néanmoins, il est prudent que le 
Cessionnaire prenne une inscription en son 
nom personnel. Car un cédant d^ mauvaise foi 
pourrait, d'accord avec les créanciers, donner 
main levée de son inscription et nuire au ces- 
sionnaire ainsi qu'on l'a vu dans une espèce 
jugée par la Cour de Cassation» le 5 Smtembre 
1813. 



" Art. 264. Mais si le privilège n'était pas 
" inscrit lorsque la cession a eu lieu, alors c'est 
" au cessionnaire à prendre inscription, et il peut 
'* le faire comme aurait pu faire le cédant lui- 
** même. 

" Il suffit qu'il prenne inscription en vertu du 
*' titre du cédant. Il n'est pas nécessaire qu'il 
" fasse mention de la cession, quand même U 
" prendrait inscription en son nom personnel aîn- 
" si que l'a jugé la Cour de Cassation, par son ar* 
" rêt du 25 Mars iSie.—FrivUèffes et Mypothè^ 
î««f.— Vol. I. Art. 663. 

Ik Daixoz we find the following opinion : 

'' C'est un point aujourd'hui reconnu en juris- 
'' prudence, que le cessionnaire d'un titre de cré- 
" ance inscrit profite de l'inscription prise par 
" son cédant, et qu'il n'est pas obligé de s'ina* 
'* crire personellemeut pour rendre l'acte de ces- 
*' sion manifeste sux yeux des tiers. Qu'importe^ 
" en effet, à ceux-ci ^ue les droits du cédant 
" soient exercés par lui personnellement ou par 
" un autre qui le représente. 



" Le Créancier peut évidemment se faire rem. 
placer par un mandataire pour recueillir le bé- 
néfice ae son inscription ; or tout cessionnaire 
est comme un mandataire ; il est qualifié par 
les lois romaines, de proeuraUir in rem eumn 
ayant l'action utile contre le débiteur, oornine 
le cédant à l'action directe. (Conf : M : H : 
Trolono t. 1. No. 863; FLAin>nr Tr. des 
fayp. inédit.) 



'* n résulte de là une double conséquence* la 
*' première que le cessionnaire peut prendre ina* 
*' cription sous le nom du cédant qui reste ainsi, 
** aux yeux des tiers, le propriétaire apparent 
** de la créance ; la seconde, qu'il peut égale* 
" ment prendre inscription en son nom pencm- 
" nel. même avant l'enregistrement et la signi* 
" fication de l'acte de cession au débiteur, et 
'' quoique cet acte de cession soit un acte aoua 
*• signatures privées. " 

(Bbpebtoibe) Privilèges ^ HyptMiequMy Art. 
1497-1498. The authors above quoted aupsoit 
their doctrine by a reference to various decided 
cases. 



We are therefore satisfied that the 
taken by the Oriental Bank in its owft 
was a valid and effectual one. 



of ourlawilMl^ 



Again it is a .fixed rule .. 
assignment of a claim carries withittii» 
aceesaories of the debt. 
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" II» Tente ou cMsion d'une oiéanoe comprend 
^ ' Ibb accessoires de la créance tels que caution, 
'** privilège et hypothèque. " Code Civil Art. 

It appears to us that when a mortgage is valid- 
ly taken upon a cUim, that mortgage becomes, 
no to speak, a positive reality and an existing 
incident of the créance or claim, accom];>anying 
and p^oing along with it till the claim itself is 
absolutely extinguished by payment. It i» a 
certain advantage or benefit, accruing to the 
<elaim, by which the claim becomes so much the 
more valuable, and when the inscription is duly 
taken, perfected and published in the Books of 
the Conservator to all the world ; we see no au- 
thority in reason or principle, or in any text of 
the law. for holding that the mortgage is to fall 
4ind be as it were, according to our practice, ra- 
yéû or deleted from the Books of the Conserva- 
tor. When the debt has been paid off from 
Bome other source, altho* the claim has not been 
liquidated but has merely passed into the hands 
of a Inmâfide onerous holder who has paid fuU 
value for it, why should the actual holder of the 
claim not get the benefit of any mortgage which 
has been taken upon the claim, and which by 
the law is expressly declared to be an accessory 
of the claim, an incident which, as part and par- 
eel of it, accompanies it wherever it goes. 

It will be observed that the fullest publicity 
has been given to all the world. No one can 
say that the thing has been done in a corner and 
out of the reach of any fair inquirer. But it was 
argued here can a thing done oy one person be- 
nefit another? How can the mortgage taken 
by the Oriental Bank benefit Messrs. Oled- 
atanes & Co., who never took any mortgage for 
tt^emselves P But the answer, we think, is sa- 
tisfactory. Let us look at the predse facts : In 
1865 the Bank, in security of a large debt due 
to it, procured a conveyance of the sale price 
owing by the Mollières. and very soon thereaf- 
ter had an inscription thereon duly inscribed at 
the mortgage office. Here then we had an as- 
signment properly secured by mortgage. 

To the original and existing claim something 
had been legally and regularly superadded, viz. : 
an accessory called in law a mortgage or " hypo- 
thèque" So the matter stood when the convey- 
ance was made in favor of Oledstanes & Co., m 
1858; the meaning and effect of which was 
to give them the benefit of the claim when the 
Bank should be satisfied. 

Kow surely they were entitled to nay they had 
got a conveyance of the claim or créance as it 
then stood with all its incidents and accessories, 
supposing the Bank had been then paid off from 
some other funds could it be maintained that the 
Inscription was to vanish and fly off ? We think 
not, the mortgage stood effectual for securing 
the debt to the owner of the debt, whoever he 
might be. The claim, with the mortgage upon 
it, would then according to our view have ac- 
crued to Gledstanes à Co., and we see no reason 
why a different result should follow because the 
payment of the Bank has been of a later data 

We are therefore of opinion that the claimants 



Oîcdêtanei ^ (Cb.. now that the Bank is out of the 
field, are entitled to be ranked for the sum of 
$58,832.85 with interests and costs, next after 
the Heirs Oantin^ who would prime them in 
any view on this part of the fund, viz. : the 
i of the estate accrueing to the Mollières. 

We shall conclude this Judgment with a sum- 
mary of the results of our Decision : 

The Court consider that Joseph Withers can- 
not rank among the mortgaged Creditors of F»r- 
ffinia and Mtntame estates. 

Bepels the objection to the claim of David 
Barclay Chapman and Overend Gumey & Co., 
but finds that their mortgage can extend only 
over the one third of the price of Virginia es- 
tate, formerly East' Wick Fark, and not over Fan-, 
taime. 

Finds that Oregson & Co., of London, for their 
debt of £3,609 have established, their right in 
law to the one third part of the price of Fan- 
taisie. 

Befuses the motion of the Mollières that the 
case should stand over till an account is taken 
between them and the representatives of the 
late Edward Chapman. 

Is of opinion that the Oriental Bank Corpora- 
tion, having been paid from other sources, the 
inscription taken by them must accrue, afîier 
the heirs Cantin. exclusively to the benefit of 
Gledstanes & Co. 

Dissallows the claim of Mrs. Charles Mollière 
and orders as follows : There remains to be di- 
vided, on the sale price of Virginia and Fantaisis 
Estates, and on the balance of the produce 
of certain sugars consigned to the Oriental 
Bank during the sequestration of those es- 
tates, after deducting the sum of iS[27,010,82c. 
due for balance of account to. the sequestrator, 
and that of 967,815,91c. for various sums falling 
to privileged creditors, the costs of Ordre/* 
Government dues, vendors' rights, wages of hir 
borers on the estates and medical attendancCi a 
sum of ;;i61,828,71c. 

The claims of Mme. Paul MoUiere and of the 
heirs of Mme. Jean P. MoUiere, being admitted by 
all parties, were ordered to be paid in the course 
of tne trial. 

lo. On the share of the divisible sale price af- 
feringto Virginia Kaà Jhntom^ respectively being 
ascertained by ventilation, or being agreed upon» 
Mr. Western, as representing Mr. David Barclay 
I hapman and Messrs. Overend Gumey A Co. 
will be ranked on the one third of the price <^ 
Virginia, for the sum of £62,092,lSs. with inter, 
est and expenses. 

This claim will more than absorb the fund. 

2o. Messrs. Gregson & Co. of London, will be 
ranked on the third of the price of Fantaisie for 
the sum of £8,609, with interest and expenses; 
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it mtkj be expected thai this claim will more 
tban exhauBt the fund. 

3a On the other two thirds of the sale price 
of the Estates Virginia and Fantaine, will be 
collocated, lo. The heirs Cantin, for the sum 
of ;$!29,309,89c. with interest and costs, aod 2o. 
Messrs. Oledstanes & Ca of London, for the 
sum of £10,466,9,10, with interest and costs. 

These claims will exhaust the fund. 

The costs of the Oriental Bank to be consider* 
ed and paid as costs of " Ordre. " 



BÉSUMÉ. 

We maj resume briefljr in the following terms 
and figures the distribution of the sale price of 
the sugar estates Virginia and Fantasie^ as esta- 
blished by the above Judgment. 

These Estates belonging for one third to the 
representatives of M. E. Chapman, and for two 
thirds to Messrs. Molliere, had been sold in 1861 

for a price of ^50,000.00 

now to be shared. 

But of that sum has been deduct- 
ed, for the Balance of Account of 
Sequestrationof the Estates, accrue- 
ing to the Oriental Bank, the sum of 27,010.82 

Leaving a balance of ;IS22,989.18 

To this balance is to be added the 
sale price of 1055 bags of Sugar, 
being the balance of the sugars con- 
signeid to the Oriental Bank during 
the sequestration ; say 6,155.44 



jg229,144.62 



Whereby the sum to be distribu- 
ted among the creditors of Chapman 
&, Mollieres amount to 

Out of the whole amount of that 
sum it has been allotted to several 
creditors holding privileged claims 
on the Estates, sucn as privileges of 
Vendors, Costs of *• Ordre " and of 
Begistration, Wages of laborers» 
Medical cares, <&c. A;a .. J$f67,315.91 
and to Mad. Paul Mol- 
lière and the heirs of 
Mad. Jean Pierre Mol- 
Hère ,fortheir legal mort- 
gage arising out of mar- 
riage contracts, a sum in 
principal of about . . . 4,000. 

Total amount ... $ 71,815.91 

Leaving a balance of ... j(f 157,828.71 

Whereof i for the cre- 
ditors of E. Chapman, 
say ^52,609.54 

And \ for the creditors 
of Messrs. MoUière say 105,219.17 

Total amount of... jjfl57.828.71 

Out of the third accrueing to the creditors of 
S. Chapman, the portion of the sale price of 
liyinia froper shall be applied to the daim of 



Messrs. David Barclay Chapman and Orerend 
Gurney & Co., and the portion of the price of 
Fantaisie proper shall be applied to the claims of 
Messrs. Oregson & Co. 

So that the respective prices of Vifyinia and 
of Fantaisie will have to be detennined nereaftsr 
by way of " Ventilation.*' 

The two thirds of the sale price of Virginia 
and Fantaisie accrueinç to the creditors of 
Messrs. MoUière, shall be applied finit to the 
payment of the claim of the heirs Cantin, and 
the Balance to the claim of Messrs. Gledstanei 
& Co. 
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SVPREHK COURT. 



SiritBKCHiBE DC DIXlÂME. — ASSIONATIOIT £N BE- 
CBPTIOK BÏ LA. CAUTION. — VACANCEa,— OuDBE 

3>u JvoE. — MoTiox. — Abt. 832 C. P. C. 

Celui qui fait une surenchère du dixième doitfcntr- 
nir caution et assigner les Défendeurs à trois 
Jours, devant la Càur, pour la réception de la 
dite caution, 

8i au jour fixé pouf Vaudience^ {par un Ordre 
dre du Juge en raison des vacances) toutes les 
causes ont été renvoyées à huitaine, le surenché- 
risseur doit, à peine de nullité de sa surenchère, 
faire mentionner sa cause à la nouvelle audience, 
bien que cette cause soit déjà sur le rôle pour 
pour être jugée à son tour. 



Outbidding of one tenth, — Summons fob ad- 

MISSION op the SECUBITT, — VACATIONS, — 

Jitdoe's Obdeb,— Motion. — ^Abt. 832, C.P.C. 

The Summons for the reception of the securitg 
which an outbidder for one tenth gives, must he 
made retumalle before the Court within three 
days. 

If on the day when the summons has been made re- 
tumahh (by a Judge's Order on account of the 
vacations) all the causes have been postponed to 
another day, the outbidder fnust, although his 
cause is already on the Cause List to be tried in 
its turn, move on the last mentioned day, or the 
summons lapses and the outbidding is annulled. 



BROWN.— Plaintiff, 

Versus 

DANTIER & ORS.,— Defendants. 

Before: 

Tlie Ronorable Mr. Justice Bestel and 
The Honorable Mr. Justice Coiln. 

Hon. V. Naz,— of Counsel for Plaintiff. 

J. Or. Tessieb,— Plaintiff's Attorney. 

Hon. L. Abnaud, — of Counsel for Defendants. 

J. PioNEGUY,— Defendants' Attorney. 

16^4 May 186G. 

In this case, Furcy Dantier, one of the Defen- 
dants, had purchased from René Paris, another 
Defendant, a small portion of land with build- 
ings and appurtenances erected thereon, and si- 
tuate at G-roB Ruisseau, in the District of Sarane, 
for the sum of ^^400. 

The Plaintiff,- William Brown, a creditor ha- 



ying an inscribed '* hypothèque '* upon the land 
in question, being anxious to make an outbid- 
ding of one tenth over and above the original 
sale price, served notice of his intention on the 
vendor and purchaser, also on one François Le- 
long, the original debtor, and on the 29th Sep- 
tember 1865, obtained a Judge'e Order for leave 
to call the Defendants before the Supreme Court. 

The Order granted was special, and allowed 
the Plaintiff to call the Defendants before the 
Court, on Tuesday, the 17th October 18G5. 

On 17th October 1865, the Bar moved for an 
adjournment of the Rules and cases until the 
Tuesday following ; that prayer was granted and 
all Rules and Orders returnable on the 17th Oc- 
tober, thus specially stood over until Tuesday 
October 12th. The Order in question was one 
of those. 

On Tuesday, the 24th October, the Plaintift, 
who. on serving the Judge*s Order, had summon- 
ed the Defendants to appear on the 17th or as 
soon after as the Court might take cognizance 
of affairs exceeding £100, did not move on that 
day, nor as far as we see, until the first of 
March. On the 20th day of March 1866, the 
matter, which had been entered on the Cause- 
paper, was called on for trial, when the Hon. L. 
Abnaud of Counsel for the Defendants objected 
and argued that it was too late. My client has 
paid his purchase price and it would be very un- 
fair that he should run the chance of being 
ousted when, the creditor has let slip the time 
within which he could make an outbidding of 
one tenth. 

By Art. 832 of the Code of Civil Procedure, 
the summons for the reception of the security 
which an outbidder must give, must be made 
returnable before the Court in 3 days, under 
pain of nullity. Hereon account of the vaca- 
tion, the Plaintiff got a special Order making 
his summons returnable on the 17 th. Why did 
he not move? The time has gone by, the sum<« 
mens lapsed. 

The Hon. V. Naz -. — We put the cause on the 
Cause-paper, it was not reacned, it is sufficient 
for us that the cause be on the Cause-paper ; 
the law says : " assignation à trois jours." 

JUDGilENT. 

The law is very clear. — Art. 832 of the Code 
of Cinl Procedure old tex. 2nd. parag. is thus 
worded : 

'* L*acte de réquisition de mise aux enchères 
contiendra, à peine de nullité de la surenchère, 
l'offre de la caution, avec assignation à 3 jours 
devant le même Tribunal, pour la reception de 
la dite caution, à laquelle il sera procédé som- 
mairement. " 

The delay is short and peremptory *• à peine 
de nidlité ; " nay, the matter is to be summarily 
dealt with by the Court, and very properly so ; 
the bona fide purchaser is exposed in private or 
extra judicial sales to lose his bargain when a 
creditor having an inscribed hypothec choses le* 
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sillj to make an outbitldiiip: of one tenth on the 
ant sale price, but the honajlde purchaser ought 
to know his fate, and ought to know it promptly. 
Nothing is so contrary to our views as to yield 
to nullities which may sometimes really check 
the exercise of a legal right, and we are m most 
cases happy to find authority to mitigate the se- 
verity of the law. In this case the authorities go 
no further than this, (Cass 20.1.382) that the 
outbidder may summon for a da/ posterior to 
the three clear days required by Art. 832, pro- 
vided the summons be for the first day that the 
Court will sit, and in reality the Plaintiff here 
has had the advantage of this rule. The Plaintiff 
applied for a '* surenchère** on the 29th Septem* 
ber ; the term ended on the 30th September The 
Judge in Chambers gave him leave to summon in 
obedience to Art. 832, for the 17th October, the 
first day of Term for the sittings of the Supreme 
Court in Banc. The Plaintiff had a further de- 
lay of one week on account of the peculiar cir- 
cumstance mentioned above. On the 25th he 
made no sign, nor the day after, and yet Article 
832 not only says that the summons shall be 
returnable 3 days after, but that the Court shall 
deal summarily with the matter. 

We are told that the cause was put on the 
cause paper. In ordinary eases that is quite cor- 
rect, but the motion for a ^' surenchère " of one 
tenth and the acceptance of the security to be 
given is not an ordinary case ;. the text of the 
Article sufficiently points that out, and the 
Plaintiff knew that so well that, in his summons, 
upon the strength of the Judge's Order he calls 
on the Defendant to appear and answer him on 
the 17th October or as soon as the Court shall 
take cognizance of civil cases. 

Of course, if the Plaintiff can show that the 
cause could not be reached, that he gave the ori- 
ginal purchaser an apportunity of trying the 
matter on the day of the return of the sum- 
mons or as soon after as practicable, and 
that the Court having to deal with other busi- 
ness ordered this application to take its turn, 
this case would be in quite a different position. 
It is not possible for the Court to take every 
case on the same day, it is rarely possible to 
take every motion, or every similar summary 
application on the first day of Term, and '' ex ne- 
Capitate reiy '* some must stand over till the next 
motion day, or at least Court day ; but in this 
case the matter was not mentioned : the Court 
took motions and summary applications oii the 
25th October and constantly after, and heard 
nothing of this application which by law, should 
have been summarily dealt with. The Judge's 
Order of the 29th September 1865 fixed special- 
ly the 17th October 1865 as the day for which 
the Plaintiff might summon the Defendants for 
the purpose set forth in the Prœcipe is that an 
Order be given calling upon the Defendants to 
shew cause, on the day to be appointed by the 
Judge at Chambers and the purpose set forth 
in the prœcipe *• why an out bidding intended 
to be made according to the provisions of Art 
832 should not be declared valid on that day ; " 
as already stated, the out bidder did not move. 

* Both technically, and what is a great deal 
more important, in principle, the requirements 
of the law have not been obeyed. 



We are happy to find that, in this case, Ûm 
is no allegation of any manœuvre tending to de- 
feat the legitimate rights of those who mi^kt 
have wished to purchiue the plot of groandin 
question ; there has been no allegation to the 
effect that the sale price was below the tbiI n- 
lue of the property ; and the Plaintiff hss bot 
himself to olame if he has not taken sdvu. 
tage of an Order which, sufficiently broad, m it 
stood under the circumstances was neceasaiilj 
special, and could not easily be enlarged except 
by consent, or another Order. 

The application must be dismissed with coeti. 



BAIL GOUBT. 



Appel d'uk Jugement de Magistbat SxiPEy- 
niAiBE, — Emploi illégal d'pk Immigrast 
Ikdien, — Peiîtb,— Pbocedubb auB Appel,- 

NOTIPIOAITON AU PbOCUSBUB GéNÉBAL,- 

Obd. No. 15 BE 1852. 

La partie faiiant Appel cTun Jugement de Xap^ 
trat Slipendiaire n^ayant pas notifié am Jtte 
d^ appel aux Intimée^ aux termes de V Article 19 
de VOrdonnanee 16 de 1852, et le Frœurffff 
Général n'étant point tenu de parattre d'office 
dans la cause, pour la Couronne, P Appel a à< 
rejeté avec dépens. 



Appeal pbom a Judgment of Stipisndiabt Mi- 
oisTBATB,— Unlawfully emplotino an Lv. 

DIAN ImMIGBAKT, — PbNALTT,— FOBM OF AP- 
PEAL,--NOTICE TO THE PbOCUBEUB QtSÏ^ 

— Obd. No. 15 op 1852. 

Where the Appellant had not given the pritde 
Bespondents Notice of the Appeal in term of 
§ 19 of the Ordinance, and the ease vm not 9M 
in which the Procureur Cfeneral teas ohUgedi^ 
appear for the Grown, the Appeal teas disinistfi 
in toto tcith costs. 



TEELUCK,— Appellant, 
Versus 
HEXES TRÉBTJCHET,— Respoudentfi. 

Before: 
His Honor the Chief Judge. 



W. D. Bolton,— of Counsel for Appe^*»^ 
S. Macquet,— Attorney for Appellant. 
V. DELAFAT«,-of Counsel for BespeM^ 
a. A. Bitteb,— Attorney for BesffOûdoBt». 
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Oa May, 1866. 

On a complaint of the Mauager of the Estate 
12 JEUpérance^ iu the district of Kivicre du Bern- 
part, on behalf of the proprietors of the Estate, 
setting forth that one Teeluck (now Appellant), 
an Indian gardener, had harbored, lodged and 
emplojed a new Immigrant duly engaged on tho 
daid Estate, the Magistrate, after hearing wit- 
nesses on both aides and Counsel for the ac- 
cused party, pronounced a Judgment finding 
that the complaint was established by the evi- 
dence, and condemned the Defendant to ])ay to 
Her Maiesty the sum of £5 as a fine, and to 
I>ay to the complainants the sum of £20 as da- 
mages. 

Teelack appealed. 

V. D£LA.FAYfi, for the Respondents, objected 
to the Appeal being heard for want of form. By 
Article 19 of the Ordinance it is enacted that 
any party wishing to appeal, shall, among other 
formalities, " lodge his Appeal iu the Registry of 
^' the Supreme Court and give to the Respon- 
" dent notice of the said Appeal within 3 days 
" from the date of the recognisance." No such 
notice had been given to the Respondents who 
merely heard of the Appeal by accident. 

W. D. Bolton ; for Appellant : No such no- i 
tice was necessary in this case. The chief part ! 
of the Judgment was the fine. This aûected the 
Appellant's character, though it might be less, 
in a mere pecuniary point of view, than the sum 
awarded for damages. By §§ 20 and 21 of the 
Ordinance it is declared:— " Every Stipendiary 
** Magistrate, upon receiving a notice of Appeal 
^' and accepting a recognisance, shall forthwith 
'* transmit to the Registrar of the Supreme 
*' Court, duly certified copies of the original of 
** the Sôntence or Order appealed against, and 
" of the whole of the evidence given on the hear- 
** ing of the complaint to which it refers-" Ar- 
ticle 21. — " On such Appeal being entered in 
" tho Registry of the said Court, and on the 
" aforesaid proceedings being thereto trausmit- 
" ted, notice thereof shall be given by the Ro- 
" gistrar to the Procureur Greneral and without 
** any Summons or Order to that effect, the 
** cause, if the Respondent be a laborer and not 
** appearing by Counsel, shall, ex-qfficiOy be set 
** down for hearing, between the Ministère Fiihlîc 
** and the Appellant, at the first sitting of the 
" Supreme Court, which may take place not la- 
" ter than three dajrs after the Registrar's re- 
" ceinug the aforesaid proceeding, and such An- 
** peal shall have a continued priority of auoi- 
" enco before all other cau?ei?, until finally de- 



cided." 



THE COUBT. 



Tliis is not a ease in which the Procureur 
General is obliged to appear ex-ojpcio, for the 
Respondent is not a laborer and is not a party 
not appearing by Counsel. Accordingly the 
Public Prosecutor is not here. The Articles of 
the Ordinance relied upon by the A ppellant have 
no application to the present case. But even if 
they did apply, the serious objection would re- 
n ain, that, in point of fact, no notice of the Ap- 



peal has been given to the Respondents, the pro- 
prietors of the Estate L^EfperancOy in terms of 
the positive order of the law. This is a most 
important provision. Without it the Respon- 
dents are not bound to know anything of the 
Appeal or to appear at all. They have not got 
his le^al notice. It is impossible that the Court 
can dispense with such an omission. 

The Appeal must stand dismissed with costs. 



SUPREME COIRT. 



Execution du Jugement d'un Maoistbat Sti- 
pend iaire,— Maître KT Sebviteubs, — Reso- 
lution DE VENTE, — InTEBPBÉTATION d'UNE 

clause du contrat, — Privilège des travail- 
leurs, — Employés, — Administrateur, — 
Comptable, — Travailleurs employés de 

BONNE FOI sur UNE PROPRIÉTÉ, — PREUVES,— 

Frais. 

Vengagement prU par Tacqutreur de payer les 
9tâaire9 des travailleurs employés sur une pro* 
priété sucf ière, ne comprend pas, sous ce ierme^ 
les administrateur, comptable et les personnes 
dont le service est d'un rang supérieur, niais 
s'applique seulement aux travailleurs dont Ven* 
gagement ♦ peut être passé devant le Magistrat 
Stipendiaire. 

En cas de résolution de la vente d'une propriété 
sucrière, le vendeur ayant pris Vengagement de 
payer aux travailleurs le montant des gages ar» 
riérés, ne peut refuser d'en payer une portion^ 
sous prétexte que ces travailleurs auraient été 
employés par Vacquéreur àjaire certains travaux 
hors ae la propriété pour laquelle ils ont été 
engagés. 



Execution of tue Judgment of a Stipendiart 
Magistuate, — Master and Serv^vnt, — Can- 
cellation op sale op an immoveable pro- 
perty, — Interpretation of a clause con- 
cerning the claim of the workmen labo- 
rers, — Immigrants, — Indian laborers, — 
" Employés," — Manager, — Book-keeper,— 
Workmen. EMPLOYED bona fide on tue Es- 
tate, — Evidence, —Costs. 

The agreement contracted hf the purchaser* of a 
sugar estate to take charge of the salaries due to 
the icorkmen laborers employed for and on the 
said estate, does not extend, under this denomi- 
nation, to the Manager, Book-Keeper, and to all 
those persons whose service is of a superior class, 
but is merely limited to the trorkmen whose c/i- 
gagement iTUiy be secured before the Stipendiary 
Magistrate. 

In case of a cancellation of the sale of a sugar 
estate, if the vendor, by special agreement tcith 
the evicted purchaser, binds himself to pay to 
the workmen laborers the amount of their tcagee 
in arrear, he shall not be permitted, in order to 
resist payment, subsequently, of a certain portion 
of the wages, to object that the said laborers hoi 
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oecanonally leen ordered to ^perform icoris on 
and /or another property. 



MOHABUT AKD 0RS.-Plaintiff8, 

Versus 

DE COTJESON,--Defendant, 

AND 

MOHABFT AND OES.— Plaintiffs, 

Versus 

Ki^TlEN,— Defendant. 

Before : 

JEis Honor the Chief • Jxtdge, and 
Sis Honoi* Mr. Justice Bestel. 



S. J. Douglas,— Of Counsel for Plaintiffs. 

J. Bouchet, — Plaintiffs' Attorney. 

J. L. CoLnr,— Of Counsel for Trustees of da 

Courson. 
Ant. J. Colin, — Attorney for same. 
L. EouiLLARD,— Of Counsel for de Courson. 
A. Piston, — Attorney for do. 

G. QuiBEBT,— Of Counsel for Kivem. 
J. GuiBEBT,— -Attorney for do. 



10th May 1866, 

The CouBT.— Notwithstanding the very full 
pleadings which the Counsels in this cause have 
considered it necessary to submit in the course 
of the trial, it appears to us that the real ques- 
tions before the Court and to which we must 
necessarily confine our Judgment lies within a 
very narrow compass. 

It appears, from the evidence in the case, that 
Mr. Charles Eugène Victor K[vem, the pro- 

Î)rietor of the Estate '• La Rivière La Chaux,'' 
atterly known by the name of " Villeneuve,'' in 
the District of Grand Port, sold it to Mr. George 
de Courson, on the 4th May 1861, for the price 
of ^175,000, payable in the way and manner sti- 
pulated in the notarial deed of sale. 

The affairs of Mr. de Courson having become 
embarrassed and certain portions of the sale price 
not having been paid, as agreed upon, Mr. 
Kivern brought a suit for cancellation of the sale, 
on the 11th February 1863, to which the Trus- 
tees, acting under the deed of Arrangement be- 
tween Mr. de Courson and his creditors, were 
made parties. 

The case was taken out of Court by an Ar- 
rangement, on the 14th June 1864. It was 
agreed that Judgment should be signed for the 
Plaintiff, in terms of the Declaration in the case, 
under several conditions. Among those appears 



the following stipulation, out of wUch the pf^ 
sent dispute has arisen : 

" Fourthly. — He (Mr. Kjvem) shall rpnab 
'' liable to pay all due and just pri viledged daiza 
." of the workmen, laborers, employed on and k 
" the " Villeneuve" ^ioXe, and the debt duet 
'* the medical practitioner who gave his care t 
'' the said laborers» and the bill of the chadr 
*• who furnished •* médicaments " (mededuê 
" for the said Estate." 

It has been shown to us that on the' 20th Jqjh 
of the same year, the Stipendiary Ms&gislntt 
gave Judgment in a demand brouglit against Mr 
de Courson, by certain laborers, workmen tL. 
others, numbering two hundred and thir 
one, for arrears of wages and rations doe t 
them for work done and performed on the Viïit- 
n^ur^ Estate, from 1st November 1863 toJsa? 
1864. 

The demand was admitted by Mr. Do Cc^^ 
son and Judgment went for the sum of |$9,K*^ 
96 c. in toto. 

In the present discussion, which comes befo^ 
the Court by a reference from the Judge t- 
Chambers» of an application to enforce the Or- 
der of the Stipendiary Magistrate, it has bee: 
contended on behalf of the parties in whose & 
vor the Stipendiary Magistrate had given Judf 
ment, and also on behalf of Mr. de Courson su. 
his Trustees, that this^Decision must be accepts, 
in the present case as fixing and determining t^ 
rights of parties ; on the other hand it was sut- 
mitted, for Mr. Kivern, firstly^ that he ncrer 
bound himself to pay the salaries of the ^ eo- 
ploves " on the Estate, but only the workme: 
and laborers ; and secondly , that even as to tbeo. 
the list before the Stipendiary Magistrate couli 
not be accepted as conclusive, since some c 
those laborers had, in point of fact, worked ft>r 
the Mahebourg Dock Company, in which Mr. 
de Courson was the leading partner, and did m 
properly fall within the description of laborers 
employed on and for the Villeneuve Estate. 

On the 20th May last year, the- Court aflc: 
hearing Counsels, by consent and reserving au 
the rights of parties, referred to the Stipendiai 
Magistrate of Grand Port to ascertain and cer- 
tify which of the laborers and " employes " na- 
med in his previous Judgment were employed on 
and for the Villeneuve estate up to the 14tL 
June 1864, and the several amounts due to thes 
up to that date. 

After a long examination of witne8se8,the M^ 
gistrate made a return in which he certified tint 
there appeared to him to be no ground whatever 
for alteration of the Judgment rendered by his> 
on 21st June 1864. 

We must now proceed to Judgment. 

The two questions which we have to decide 
are : 1st. Did Mr. K^vem, by the danse in ques- 
tion, bind himself to pay the wages or salaries 
of the persons in a superior posOUm on this Es- 
tate in question, commonly called Bsi^loyés^ or 
was his obligation limited to the paym^it of the 
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Immigrant Indian laborers who, in terms of the 
local Ordinances, are engaged before the Stipen- 
diary Magistrates, and are otherwise placed, 
particularly as to recovery of their wages, in a 
very favorable position. 

It appears to us that the undertaking of Mr. 
Kpem cannot be extended beyond this latter 
class. Applying to the clause in question the or- 
dinary rules of construction of agreements we 
are unable to arrive at any other result. It ap- 
pears to us that the words " workmen,*' " labo- 
rers " employed on the said Estate cannot be 
extended farther, so as to embrace the Mana- 
gers, Book-keepers, and other supetùor persons 
giving their services on the Estate, and in this 
Colony, usually designated by the term " Em- 
ployes." We are therefore of opinion that the 
wages or salaries due to the persons in this lat- 
ter class must be struck out of the list of wages 
which Mr. Kivem is bound to pay. The claim 
of those employés is admitted by Mr. do Cour- 
son and his Trustees to whom the persons in 
question must look for payment, and against 
whom Judgment is accordingly given for the 
amount due, but without costs, as the demand 
was all along admitted. 

As to the second question, whether it is esta- 
blished that all the other persons mentioned in 
the Judgment of the Stipendiary Magistrate 
were * bona fide " employed on the " Ville Neu- 
ve *' Estate, we think that the Magistrate has ar* 
rived at a sound conclusion upon the evidence. 
Even admitting as true, what certain of the wit- 
nesses say as to some of those laborers having 
done work occasionally at the Mahébourg Dock, 
this would not, we think, so affect their position 
as laborers on " Ville Neuve " Estate, as to ex- 
clude them from being comprehended within the 
condition of cancellation of the sale above quo* 
ted. For the amount due to them Judgment will 
accordingly issue against Mr. K^vem. 

None of the parties, excepting the Indian la- 
borers, having been found entirely in the right, 
and Mr. Kivem never having disputed his lia- 
bility to pay their wages, we shall allow no costs. 



B.4IL COIRT. 



Appel d'un Jugement de Magistbat be Dis- 

TBICT, — PniVILEOE DTJ PROPttlKTAIBE, — SUB- 
STITUTIOÎT D'tjy LOCATAinis A UiV AUTBE AVEC 
TENTE DES OBJETS GABXISSANT L'IMMEUBLE 

LOUÉ, — ^Saisie pbotisoibe,— Abt. 2102, C. 0. 

Ze Privilege du propriétaire s'étend sur tou^ les 
objets garnissant Vimmeuble loué, excepté lors- 
qu'il a eu pleine connaissance^ ou hrsquHl devait 
savoir que ces objets n'' appartenaient pas au lO' 
cataire. 

Le propriét-çAre aura droit de suite sur les biens 
achetés de son locataire, soit qu'ils aient été 
laissés sur les lieux ou déplacés sans son eon» 



sentementf pourvu que dans ce dernier com il en 
ait fait la revendication dans le délai voulu. 

Il ne doit pas être inféré de ce qu'un propriétaire 
consent a une substitution de locataire qu'il ait 
aussi consenti à abandonner son droit de suite 
sur les objets qui ont garni et qui garnissent 
Vimmeuhle loué, lorsqu'il lui est encore dû des 
loyers. 



Appeal pbom a Judgment op Distbict Maois- 

TBATE,— LaNDLOBD's PBIVILEGE,— SUBSTITU- 
TION OF TENANT WITH SALE OP GOODS STILL IN 
THE PBEMISES LET, — PROVISIONAL SEIZUBB,— 

Intebpleadbb, — Abt. 2102, C. C. 

A landlord has a privilege over all tJie moveable 
property which are placed in the house or pre- 
mises he lets, except when he was fuUg aware or 
must have been aware that the goods left in the 
premises were not the tenant's» 

The tenant's goods purchased by a third party and 
left in the premises let, or removed without the 
landlord's consent, but revendicated in due delay, 
are liable to the landlord's privilege, unless the 
landlord has waived such privilege. 

The fact of a landlord accepting of a fresh tenant 
in substitution of the previous one cannot be 
construed into an admission that he waives his 
for rent due over the goods which had 
^ and still are in the shop. 



MOOTOOSAMr,— Appellant, 

Versus 

MOUSSA JACOB,— Eespondent. 

Before : 
The Honorable Mb. Justice Colin. 



P. L. Chastbllieb,— of Counsel for Appellant. 
A. Pitot,- Appellant's Attorney. 
L. HouiLLABD,- of Counsel for Eespondent. 
A. PEBBOT,^Bespondent's Attorney. 



12^/* June, 1866. 

This was an Appeal from a Decision of the 
Senior District Magistrate of Port Louis, dated 
March 26th, 1866, which decided in favor of the 
Bespondent an interpleader issue raised by him, 
under the following circumstances : 

The Appellant, the proprietor of certain pre- 
mises in Queen street, had let a shop to one 
Moedine Hadjee who did not pay his rent. The 
landlord applied to the Magistrate for leave to 
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seize provisionally tlie goods found in that shop, 
in as much as such goods were being removed and 
the landlord's privilege would be defeated if the 
goods were suffered to be taken away. The 
Magistrate granted an Order which the Appel- 
lant's landlord could not carry into execution as 
the shop was found locked. The Appellant then 
obtained leave that the Usher should, in pre- 
sence of an Inspector of Police, break the shop 
door open and proceed to his seizure. This was 
done ; the shop door was broken open and the 
provisional seizure effected by the District Court 
Usher in presence of the Police Officer. The 
landlord's claim, which was altogether for $60, 
does not appear to have ever been disputed. 
But the Respondent claiming the goods seized 
to be his property, raised an interpleader issue 
which was tried by the Magistrate and decided 
in favor of the claimant. Against that Decision 
this Appeal was entered. 

P. L. CiiASTELLTEB, for the Plaintiff, insisted 
upon the landlord's privilege in terms of Article 
2,102 of the Code Civil, and that ji tenant could 
not, by selling his goods, defeat that privilege. 

L. RouiLLABD, for the Respondent, argued 
that the landlord knew that the goods had 
changed hands, and that therefore he was stop- 
ped; the execution creditor having agreed to 
take the purchaser as his tenant, cannot now 
complain, and the purchaser cannot be answer- 
able for the rent due by the vendor. 

P. L. CnASTBLLiEE, in reply : There must be 
a special notification that the goods purchased 
are not answerable for the back rent, otherwise 
the landlord would never be presumed to have 
waived his privilege. 

Maecade, p. 181.— Dalloz, Vol. 49, 2, 170. 
(Douai.) 

jVDGHEirr. 

There is no doubt, in this case, that the Ap- 
pellant is the landlord of the premises where the 
goods seized were found. A priori there is no 
doubt, under Art. 2,102 of the Civil Code, that 
he has a privilege over all the moveables which 
are placed in the house or premises he lets. If 
the landlord's claim is not disputed, the identity 
of the claim is admitted, they were the tenant's 
property but are stated to have been sold to 
Moussa Jacob, the Eespondent. If a tenant's 
goods are purchased by a third party, no doubt 
that third party is not personally answerable for 
the rent due by the tenant, but the tenant's 
goods which are left in the premises, or which 
are revendicated within the legal delay after they 
have been removed without the landlord's con- 
sent, arô burdened with the landlord's privilege, 
unless such landlord has waived such privilege. 
A waiver of the landlord's privilege is not easily 
presumed ; it is not easily presumed that he 
would consent to suffer a third party to take up 
the tenant's position as to the shop and goods, 
and repudiate it as to the claim for rent which 
the goods in reality secure. 

It is not therefore sufficient to prove that the 
landlord knew of there having been négociation» 



carried on between his tenant and a third party, 
touching the sale of the goods, and good will, in 
order to assume that the landlord surely ijitend- 
ed to waive his privileged right. 

I am of opinion that the presumption points 
the other way. What reason have we to beliere 
that when the landlord continues to see the 
goods which were stored in the shop he had let, 
remaining there, he intended to throw up hia 
privilege ? For what consideration would he do 
so ? And in this case there would be no con- 
sideration at all for the waiver alleged to hare 
taken place. 

The fact stated hj the claimant himself, tliat 
the landlord accepted him as his tenant, even if 
held to be sufficient proof, and it is denied, can- 
not be constructed into an admission that the 
landlord would waive his privilege for rent due 
over goods which had been and still were in the 
shop. There is nothing said as to the good*, 
nothing as to the rent, nothing more especially 
as to the removal of the goods ; such futile pre- 
sumption would be fraught with danger. 

The Decision from the Cour de Douai, (Dal- 
Loz 49.2. 3é) altho' not precisely in point, sup- 
ports a theory which is contrary to tne Eeapon- 
dent's views and lays down that the landlord's 
privilege extends even to such moveables aahaye 
been lent to the tenant, if the real owner has not 
informed the landlord of his rights. And that 
view is also that of Troplono and Q-eenieb, with 
the just and equitable exception laid down by the 
Court of Paris in Lavalette v ilfarw»ea« —Dalloz 
49.2.34 and the Cour de Cassation (D. 34.1.335) 
to theeffect that when a landlord mu*^ have known 
that the goods left in the premises were not the 
tenant's ho is estopped. But when such ia not 
the case and when the waiver is not clear, posi- 
tive, it cannot be presumed, and the landlord's 
right should not be placed in the position of be- 
ing in constant jeopardy from the numberlew 
attempts to shew that the goods belonged not 
to the tenant, but to others. 

In this case the principle of law seems to me 
of easy application. There is no proof that the 
landlord waived his privilege, there is some 
proof, evidently sufficient according to the Ma- 
gistrate's opinion, to support the view that he 
knew of the sale of the goods from his tenant to 
the present claimant ; but that is no presump- 
tion of waiver ; the landlord could not prevent 
the sale, but he could prevent and he tried to 
prevent the removal of the goo4B, thereby the 
probable loss of his privilege. He seized those 
goods, and to carry into effect the Judge's Or- 
der he was obliged to have recourse to fow^- 
the shop door had to be broken open. The iaff 
of the case is, I am satisfied, with the Appell*^*' 
and so far as the proceedings in this case can 
show the real merits, lam of opinion that the 
equity of the case is on the same side a« the 
law. Decision reversed with costs. 

Judgment to be entered for the execution 
creditor. 
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SUPREME COIRT. 



DiTOBCE, — SÉVICE, — Demande bejetée, — Aet. 
231 0. C. 



Les ép^ux peuvent detnander Je divorce pour sévices 
graveSy desquels il résulte que la vie commune leur 
est devenue insupportable y mais le divorce ne sera 
peint accordé pour un cas isolé de mauvais irai- 
ton ent 



DlTOBCE, — " SOEVTTIŒ, " — ACTION DISMISSED, 

—Art. 231 C. C. 

An action for a divorce may be grounded on " Soe- 
vifias *' of habitual occurrence and of such a 
serious nature as to prove that the conjugal life 
is intolerable; one single instance of ill-treatment 
icill not he generally a sufficient ground. 



BELLARD the wife,— Plaintiff. 

Versus 

BELLARD the husband,— Defendant. 

Before : 

His Honor the Chief Judge, and 
The Honorable Mr. Justice Colin. 



Honorable V. Naz, — Of Counsel for Plaintitf, 
W. Hewetson , — PlaintiflTs Attorney. 
Honorable L. Arnavd, — Of Counsel for Defen- 

dant. 
V. O. DucEAT,— Defendant's Attorney. 



16th May 1866. 

This was a suit for a Divorce. The Plaintiff, 
in this ease, has applied for a Divorce " à vinculo 
matrimonii'^ on the ground oi^^ sœvitiœy The 
application was resisted by the husband, and af- 
ter having heard the evidence adduced on both 
sides, by the Hon. V. Kaz, of Counsel for the 
Plaintiff, and the Hon. L. Aenaud of Counsel 
for the Defendant, the Substitute Procureur G-e- 
neral gave his conclusions contrary to the Plain- 
tiff's prayer. 

JUDGMENT. 

The parties had only been married two months 
when the Petition for a divorce was filed ; they 
are young ; the husband is too young for a di- 
vorce by mutual consent ; the wife is soon to be- 
come the mother of a child, and the " soevitiœ " 
complained of, although assuredly brutal, are not 
shown to have been of frequent occurrence; only 
one solitary instance is in reality fairly proved, 



and the evidence tends to shew that the husband, 
whose conduct on that occasion was deserving 
of the greatest blame, has sinned more from the 
ungovernable impulse of a hot temper, than from 
cold cruelty or heartlessness. 

Now, in law, soevitiœ to be a ground of divorce 
must be shown to have been of habitual occur- 
rence ; not equally harsh, equally outrageous on 
every occasion, but of such frequent occurrence 
as to prove, to the satisfaction of a Court of 
Justice, that the conjugal life is intolerable, and 
that the Article of the Code Civil from which is 
drawn the remedy of a divorce à vinculo, may 
find a fair and reasonable application ; one single 
instance of sœvitim wil not per se suffice ; how 
could it suffice in a case where a young couple 
have been united in the bonds of matrimony for 
so short a time ? When the mutual disposition, 
the mutual temper, the mutual tastes and pro- 
pensities of the parties can hardly have become 
reciprocally known. Forbearance, kindness on 
the one side, repentance, self-respect on the 
other, may yet do much to soften mere asperi- 
ties of temper, promote a mutual understanding 
which may after all end in pure domestic happi- 
ness. And it is not after two months trial that 
every hope of such a consummation must or can 
be thrown away, when the husband's nature is 
not shown to be essentially vicious or wicked. 

If this did not suffice to lead us to consider 
this application as prematurely and thoughtless- 
ly brought on, we should find another reason in 
the condition of this Plaintiff ; she is about, we 
are informed, to become a mother, and the child 
that she bears, may be and ought to be a most 
important cause of forgiveness and reconciliation. 
Its birth may serve to reunite the bonds which 
the husband's violent temper, the wife's hasty 
conclusions seem to have dissolved, but we trust, 
dissolved for a time only. If these parties mar- 
ried from motives of pure affection and mutual 
esteem, there is every reason, moral as legal, not 
to allow them lightly to set aside the sacred ties 
of matrimony, probably to repent afterwards 
when the child is born. If they married so 
carelessly, so thoughtlessly, that real affection 
and esteem could not influence and guide their 
decision, the wife, who is to obtain redress after 
two months' wedded life, must show a clear le- 
gal right ; that we think she has not done by 
proving one single fact of " soevitiœ^ 

"We were pressed to allow the divorce, saddled 
with the condition that it should not be decreed 
until one year had elapsed. There are cases 
when it is right to order the " année d'épreuve '* 
to go by before the divorce is allowed ; but this 
proviso should be used, not abused ; it might 
and would have been applied in this case if wo 
had been satisfied that real grounds for a divorce 
had been proved ; that issue must first be found 
for the Plaintiff, and then the " année d'épreuve,^* 
which is practically but a mere stay of execution, 
for one year, may be ordered if the case appears 
a proper one for such an Order ; but the issue 
we do not find for the wife, and therefore we 
must simply dismiss this application. 
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SDPBEHE COURT. 



Faillite.— Demande be Cbetificat, — Comp 
tabiliti dé7ectusu8s. 



2hni qu'un commerçant a un eêpoir raiêonnable de 
rétablir Vordre dans êes affaires, il ne peut ee 
regarder comme obligé de sutpendre ; et lorsque 
êa conduite sera exempte de tout blâme sérieux^ 
la Cour pourra lui accorder un Certificat, 



DECISIONS OP THE P^ j 

of wliich, at the date of tlie examination of tlk 
bookg by the accountant, appeared to the kie 
BA hopeless, such as, for instance, the debt of K 
zeau, of $5,010.34, which it is confidently expeda 
is now recoverable in toto or for the greater ttui 
2o. That the calico trade had b^n very diillfc 
several years, owing to the liigh price of cûttc_ 
Sales were effected on a rery limited scale, per. 
chasers confining purchases within the narrowa; 
limits by reason of the increase in the price 2 
calico. 



Bankbupt, — Motion fob a Cebtificate, — De- 
fective HODE OF BoOK-KeEPINQ. 

So long as there is a reasonable expectation on the 
part of a trader to be able to restore his affairs in 
order, he is not bound to stop trading, and when- 
ever there is nothing in his conduct, either posi- 
tively wilful or perverse, the Court mag alloio 
him a Certificate, 



BANKEUPTCT JULES LAVAL. 

Before : * 
The Sonorable N. Gt. Bestel, Commissioner. 



B. Laubknt, — Petitioner's Attorney. 

L. BoinLLABD, — Of Counsel for Assignees. 

P. R DB Chazal, — ^Attorney for the same. 



Both April, 1866. 

After an attempt at an Arrangement under 
the control of the Court, Laval was made a 
bankrupt and immediately surrendered. 

In due course of time, a motion was made on 
his behalf for a first class ceriificate. 

This application was resisted by the Trade and 
Official Assignees, and it was contended that he 
had no right to the certificate prayed for, and 
indeed to any certificate at aU. 

The grounds of the Assignees* opposition were : 
lo. The mode in which tne accounts have been 
kept originally (viz.) : by single entry, which 
necessarily rendered it more difficult correctly to 
ascertain the financial position of the bankrupt ; 
2o. The unsatisfactory report of the accountant, 
wherein Laval is stated to have been below, 
though not very much below his affairs, {viz,^ : 
in a sum of ^5,000, at which time it is stated by 
the accountant he should have 8toi)ped his trade, 
in the interest of his creditors, instead of re- 
sorting, as he then did, to a better mode of 
book-keeping. 

It was replied, lo. That the apparent insol- 
vency of the now bankrupt arose from several 
.outstanding debts of an old date, the recovery 



JUDOKEXTT. 

It appears that the mode of Book-Keepôif 
adopted bv the now bankrupt in his startiogii 
trade, until the year 1864, entailed on the u 
countant some trouble in ascertaining the tm 
state of Laval's affairs. 

The difficulty experienced was however sfrx 
mastered by the accountant "who came to a cod- 
elusion unfavorable to the bankrupt who, in is 
opinion, was insolvent in 1864 when he reaorttt 
to a new and better mode of Book-Keeping, è- 
stead of ceasing all trading, in the interest of br^ 
creditors. 

But, in expressing this opinion, the accounUiL' 
tells us that he had come to that conclusion bê^ 
cause there figured in the Books of the Insckect, 
certain debts of an old standing, the recoreijc^ 
which appeared to him hopeless, on that Ten 
ground ; that if it were proved to him that tbtse 
apparently bad debts were susceptible of bd^ 
recovered, whether in whole or in part, tni 
proof would necessarily lead him to a differefiî 
conclusion. 

The proof called for which could not be giT® 
attheoate of the accountant's report can rof 
be supplied. 

The recovery of the heavy debt of Lotfeino/ 
<;y 5,010,34, is now matter of certainty, as stutedat 
the bar and not disputed by the Trade andOffi«* 
Assignees, Loizeau being now perfectly eolvei^^' 

As observed by His Honor the Chief M^ 
in the case of L' Estrange, (Pistoh's Bf^ 
1863. P. 40.) " It is no doubt, frw^nmji 
" difficult task to determine the point, in the «• 
" fairs of a strugglinç House, when all reasonablfi 
" expection of its bemg able to retrieve itaelf i* 
" gone." That it would have been wiser, on the 

5 art of the Bankrupt, in the interest oî hi»^ 
iters, to have stopped trading in 1864 mvf^ 
easily conceded. " But,** as again obserred ^ 
Honor the Chief Judge, in the case above quo^ 
ed : " Some allowance must, in fairnesa, be d««k 
" for parties struggling with cmbarrwsnieDf^' 
" and where the Court sees nothing in their con- 
" duct, as traders, either positively wilful orp' 
" verse, it will not deprive them of their cerP- 
" cate.** 

In this case, nothing in the conduct of ^^^ 
Bankrupt has been shewn to have been ''^f^ 
" positively wilful or perverse." I fàiS^/r 
therefore refuse the Bankrupt his Cerfcifij»^ 
which, however will be and is of the seccmd d»' 
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SVPREHE COURT. 



Maîtres et serviteuhs. — Clause spéciale 
DAKS UN Contrat de vente d'une PROPRiiTÉ 

SUCRIÈRE RELATIVEMENT AU PAIEMBNT DES 
GAGES ARRIÉRÉS DES EMPLOYES ET DES LABOU- 

RBUR8. Exercice des droits résultant de 
l'hypothèque légale dk la temme d'un 
commerçant lorsque ce dernier a fait ces- 
8i0n de biens. — preuves. — concurrence 

ENTRE LES CRÉANCIERS d'UNE SOCIÉTÉ ET CEUX 
DE CHAQUE ASSOCIÉ. — (OrD. 33 DB 1853 ET 23 

DE 1856.) 



Lorsque les acquéreurs d'une propriété sucrière 
auront pa^é, en vertu d'une clause de Vacte de 
vente, certains gages arriérés dûs aux employés 
et laboureurs, ils ne pourront, même lorsque ce 
paiement sera dûment prouvé, se mettre au lieu 
et place de ces employes et laboureurs^ de façon 
à être remboursés, avant les créanciers hypothé- 
caires inscrits sur le bien, si ces travailleurs et 
employés n'avaient pas déjà eux-mêmes établis, 
par un jugement du Magistrat Stipendiaire de 
leur District, leur droit au recouvrement de leurs 
gages; mais ces acquéreurs prendront rang 
avant les créanciers chirographaires du vendeur. 

La femme dont le mari, quoique commerçant, a 
fait cession de biens, sans opposition de la part 
de ses créanciers, ne peut cependant exercer se^ 
droits d'hypothèque légale sur les biens acquis 
par son mari pendant le mariage, ainsi qu'il est 
prescrit par VArt. 139 de l'Qrd, 33 de 1853, 
sur les Faillites. 

Lorsque dans un Ordre pour la distribution du 
prix de vente d'une propriété sucrière, les créan* 
ciers d'une société, ayant pour but l'exploitation 
de cette propriété, et les créanciers personnels de 
chaque associé viendront en concurrence, la pré 
férence sera accordée aux créanciers de la société 
sur les créanciers personnels. 



Master and Servant. — Spécial clause in a 
DEED OP Sale op a Sugar Estate, concern- 
ing the payment op wages of ** EMPLOYÉS " 
AND LABORERS. — LeGAX MORTGAGE OF THE 
WIFE OF A TRADER, THE LATTER HAVING MADE 

A Cessio Bonorum.— Ranking between the 
Creditors of each partner. — (Orb. 33 op 
1853 AND 23 OP 1856.) 



The purchasers, of a Sugar Estate who have paid, 
in virtue of a clause in their deed of sale, cer» 
tain wages in arrear to the " employés" and work- 
men of the estate, shall not be entitled, even if 
the payment is proved by a notarialdeed, to be 
ranked, as holding the rights of the laborers, be* 
fore the mortgage creditors inscribed on the 
estate, if the rights of the said laborers are not 
fixed by a Judgment of the Stipendiary Magis- 
trate of the District ; but they shdl take priori- 
ty before the unsecured creditors (chirogra- 
phtAred) of the vendor* 



The wife of a trader who has made a Cessio Bono* 
rum without opposition on the part of his 
creditors, cannot exercise her matrimonial rights 
on the immoveable properties purchased by her 
husband during their maniage. as prescribed in 
Art 139 of àrd. No. 33 af 1853 on Bank- 
ruptcies. 

If upon an " Ordre " for the distribution of the 
sale price of a Sugar Estate, the creditors of a 
partnership (having for its effect, the wmking 
of the said estate) claim concurrently with the 
personal creditors of each partner, the prefer* 
ence andpiHoiity shall be given to the creditors 
of the partnership. 



PI AT & ALLANDT & Ors,- Appellants, 

Versus 

Creditors op F. TONNET & H. NINA & Ors., 

Respondents. 

Before : 

Hia Honor tlie Chief Judge, and 
The Honorable Mr. Justice Bestel. 



16/7* May 1866. 

This was an Appeal from a Judgment of the 
Master of the Supreme Court, dated 16th Au- 
gust last, in the distribution by way of an " Or- 
dre " of the sum of $150,000, the sale price of 
the Estate Belle Vue, in the district of Flacq, 
sold by Ferdinand Tonnet and Alphonse Hector 
Nina to Messrs. Piat and Allaady, by notarial 
deed dated 20th November, 1861. 

The Master had decided : Ist. Tliat certain 
employés on the Estate had sufficiently estab- 
lished their claims and should be paid. 2ndly. 
That certain Indian laborers on the Estate 
should not be collocated as they had not proved 
their claims. 3rdly. That Tonnet not naving 
been made legally a bankrupt, Mrs. Tonnet, in 
virtue of her legal mortgage and certain persons 
in her right, should be allowed to share in the 
fund, although Tonnet was a trader at the time 
of his marriage and Belle Vue was not acquired 
by him and Nina till more than a year after his 
marriage. 4thly. That the balance of the sale 
price of Belle Vue, after meeting the collocations 
of the privileged creditors, should accrue for J 
to Tonnet and J to Nina, to be divided propor- 
tionally among their creditors. 

It is unnecessary to notice particularly the 
first part of the Master's Judgment, as the "em- 
ployés" to whom he ordered payment of a sum of 
;$809.80 were not parties to the proceedings, and 
had made no claim in the " Ordre." Any Judg- 
ment, therefore, for payment, in their favor, was 
not within the case. 

The Jud^ent of the Master as to the fourth 
point was given up by all parties. The division 



OB 



DECISIONS OF THE 



[1866 



proposecly in proportion with the respective in- 
terests of Tonnet and Nina, could not take 
place, as by law the creditors of the admitted 
partnership mast first be satisfied, before those 
of the individual associates could receive any 
part of their claims. 

As to the second question, the payment of the 
Indian laborers, a very full argument was sub- 
mitted by Counsel for the purpose of establish- 
ing that the only mode open to them by law for 
recovery of their wages is that traced under Or- 
dinance No. 15 of 1852. It was agreed that they 
must go before the Stipendiary Magistrate, and 
have their claims ascertained by his Judgment, 
and then, in the case when the Estate is sold, 
they would be entitled to appear before one of the 
Judges of the Supreme. Court, at (Chambers, and 
get an Order for payment of the wages, out of 
the sale price. 

It was further contended that the purchasers 
of the estate Belle Vue, Messrs. Piat and Allan- 
dy, had put in a claim in the " Ordre " amount- 
ing to ;^5,905.62, as the amount alleged to have 
been paid by them for salaries and wages in sir- 
rear at the date of the sale, for which tl.oy 
claimed, as coming in place of the parties to 
whom the salaries and wages were owing ; and 
that the evidence produced by them, viz : a no- 
tarial instrument bearing that they hadrea'ly 
and truly paid that amount, was inadmissible to 

{)rove the existence and amount of the debt al- 
eged to be due, tho' it might prove that the 
purchasers had actually paid over the amount 
to persons who had been employed on the land, 
and to whom wages were due at the date of the 
sale. 

To this argument, it was answered, on béhalf 
of the purchasers, Messrs. Fiat and Allandy, that 
in the present case there was no question as to 
how the wages of Indian laborers are to be re- 
covered when they fall into arrear, or as to what 
the specific course of procedure may be in such 
cases, by our colonial law. That tnis was not 
the question really at issue between the parties. 
That, on the contrary, the real point to be de- 
cided was simply this : Whether the purchasers, 
having bound themselves in the deea of sale to . 
pay the wages to the *' employés " and laborers, 
on the Estate, up to a certain date, and having 
done so, were not entitled, upon the evidence 
adduced, to Ehow that they had truly paid the 
amount, and were consequently entitled to take 
credit for the payment, out of the sale price. 

They further submitted that, having been 
obliged to open an " Ordre " for the distribution 
of the sale price, because after the sale they 
found real burdens upon the Estate, which ap- 
parently exceeded the price, they were obliged 
to put in a claim for the sum paid by them to 
the " employés " and laborers. In this demand 
it was true that they claimed as subrogated in 
the room and place of those persons, but in truth 
their case was that of purchasers who had en- 
gaged to pay, as part or the price of the acquisi- 
tion of the subjects, certain wages in arrear, and 
they were now entitled to show that they had 
.done BO by the ordinary rules of evidence. 

On the question of Mrs. Tonnet's matrimonial 



rights, the Decision of the Court in the c^ase of 
Tonnet and Ors., v. Jack and Orê.^ 25th Novem- 
ber 186é, (IV, Piston's Beport p. 134) was 
quoted by the parties opposing her and tlie per- 
sons who claimed under her, as deciaire of the 
question that, in the circumstanceB occurring 
here, neither she nor her assignees could make 
good their position. It was maintained that it 
was not proved that Tonnet had ceased to be a 
trader, when he failed, that consequently his 
Estate could not be carried off by the wife to 
the prejudice of the general mass of the credi- 
tors, for Tonnet was married while a trader, in 
May 1855, and he did not purchase the property 
till 15th August 1857. In such circumstances 
the legal mortgage of a wife does not, by our 
law, extend over the immoveable property of the 
husband. 

JUDOMEKT. 

We have had an elaborate argument from the 
bar, with the view of satisfying us that the onlj 
way by which Indian laborers in the colony, or 
those holding their rights, can recover arrear of 
wages, is by going before the Stipendiary Ma- 
gistrate of the District and following the course 
traced out by Ordinance No. 15 of 1852, §17. 
Were it necessary to decide that general ques- 
tion, the reasoning which has been submitted to 
the Court would probably prevail, but in the cir- 
cumstances of the present suit we do not find 
ourselves called upon to go into that enquiry. 
The materials for the decision of the case are to 
be sought for elsewhere. 

In the deed of sale to Messrs. Fiat and Al- 
landy, of 20th November 1861, we find that they 
bound themselves to pay a portion of the sale 
price according to the following clause : " Aux 
" employés et travailleurs de la propriété •' Belle 
'* Vue " pour gages à eux dûs jusqu'au premier 
" Décembre prochain, suivant états fournis, la 
" somme de cinq mille neuf cent cinq piastres, 
" soixante deux centièmes." " jg5,905.62." 

Now, this claim was a perfectly legal one. 
The purchasers undertook to apply a portion 
of tne sale price in satisfying certain ar- 
rears of wages amounting to a definite sum 
and ascertained, up to a fixed date. It is not 
even hinted from any quarter that there was 
no arrears of washes, or that the arrears were 
of less amount than was here stated or that 
there was any mala fides in this stipulation 
or any intention of doing what was not per- 
fectly right and honest. It will be remarsed 
that there was no question between the buy- 
ers and the sellers as to the amount due for 
the arrears of wages. That was fixed and ascer- 
tained by the above clause, in a regular notarial 
deed binding upon aU parties, purchasers sellers 
and their creditors. 

It is not disputed that the purchasers paid 
the amount. They produce a formal notarial 
deed which proves that they did so. 

How, then, ha^ the complication or present 
complication arisen ? It appears to us that this 
is owing to the course taken by the purchasers 
in the subseouent proceedings. Altho* it can- 
not be said tnat they ever abandoned what, âi 
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aw, undoubtedly was their true intention, \'iz : 
;bat they had paid under the above condition in 
iheir deed of purchase, at the " Ordre " they 
ook up a position as if they merely represented 
he " employés " and laborers to whom they had 
aade payment and asked to be allowed credit 
or the amount so disbursed by them, as coming 
n the place and as entitled to exercise the rights 
>f those " employés " and laborers. Now this 
position they are not able to make good, an those 
^ employés " and laborers had not established 
or themselves their right to recover the amount 
iî wages said to be due to them and their right 
o recover that amount. We think that there 
las been a good deal of mispleading on the part 
>f the purchasers ; we cannot therefore allow 
ihem their costs, but on the grounds above sta- 
ged, we are of opinion that they are entitled to 
iakc credit, after the mortgage creditors are sa- 
îsâed, for that is all they ask, and in preference 
:o the " chirographaires " or personal creditors, 
br the amount of arrears of wages viz : £5.905.62 
vhich they undertook to pay in their deed of 
lalo, and which they have actually paid. 

As regards the rights of Mrs. Tonnet and 
bhoso holding under her, the discussion in the 
present case had necessarily many features in 
:ommon with the argument in the former case of 
Ihnneû and ors, v. Jack^ decided by the Court, 
m 25th November 1861 But the J udgment in 
-hat case cannot be invoked in the light of a 
' chose jugée *' as absolutely and at once deter- 
nining the rights of the present suitors, for 
;here is plainly no identity either of parties or 
lubject in dispute. The conditions of a " chose 
ugte " do not therefore exist, C C. Art 1361 ; 
md this case must be determined upon its own 
nerits. 

At the same time the present questions arise 
n the distribution of another portion of the 
mmoveable property of the same individual, 
•»z., Mr. Ferdinand Tonnet the husband, and the 
ame leading points present themselves for con- 
ideration, viz, : whether Tonnet had really cea- 
led to be a trader, or whether ho must be dealt 
vith as a trader and, in the circumstances, sub- 
lubject to the enactments of the Bankruptcy 
Drdinance of 1866. Now, the facts here aro not 
iltogethcr the same as ia the case with Jack and 
ra ; in particular, the agreement with Jack may 
)e said to have had more of a commercial cha- 
acter, as Jack, himself, was a trader ; but we 
re of opinion that, looking merely at the facts 
established before us, in evidence, in the case 
low under consideration, there is no sufficient 
>root that Tonnet had ceased to uc a trader. 

In fact, the allegation that he abandoned com- 
nercial business altogether, some 6 or 8 months 
)revious to the sale of Belle Vue^ to Messrs. 
?iat and Allandy, rests for support almost en- 
;irely on his own personal statement made in his 
jrocess of " Cessio Bonorum.^* This was pleaded 
n evidence, but in vain, in Jack's case. But 
noreover we have it established that Tonnet*s al- 
eged withdrawal from his commercial partnership 
vith Forget, was never announced to the public, 
rhat he continued to sign bills endorsed by For- 
jet, and to endorse bills made by Forget, many 
)f which, it is admitted, were simple renewals 



of the bills of the commercial partnership bet- 
ween him and Forget. We cannot therefore, 
deal with the claim of Mrs. Tonnet as the claim 
of the wife of a non-trader. We are, further, 
of opinion that Mrs. Tonnet's position must be 
determined by the rules of the Ordinance of 
1853 touching the rights of wives of Traders, 
and consequently that she or those in her right 
cannot sustain their claim against the other cre- 
ditors. The grounds of this opinion are fully 
stated in the former case. 

The findings of the Master are therefore, re- 
called, and the Court decides : 

First. That the employés referred to cannot 
be collocated in the " Ordre. *' 

Secondly. That Messrs Piat & Allandy are to 
be collocated for the sum of ;$5,906.62, after the 
mortgage creditors and before the personal cre- 
ditors. 

Thirdly. That neither Mrs. Tonnet nor the 
parties claiming under her, as in virtue of her 
rights, can be collocated. 

Fourthly. That whatever surplus remain for 
distribution among the personal creditors, shall 
be applied, in the first place, to pay the creditors 
of the partnership. 

We do not think that this is a case for costs. 



COCRT OF ASSIZES. 

Jury. — Alien.— Droit de Recusation. — Con- 
damnation A Mort. —"New Trial." — Or- 
donnance No. 29 de 1853, Arts. 93 et 94. 

Lorsqu'un " Alien *' aura fait partie d'un Jury et 
que V Accusé ayant eu les moyens de récuser 
cH ** Alien,^^ ne Vaura pas fait avant qu'il soit 
assermenté, le Jugement rendu par jit^ry sera dé' 
finitif. 

Jury. — Alien. — Right of Challenge. — Sen- 
tence OF Death. — New Trial. — Crim. Proc. 
Ord. No. 29 OF 1853, Arts. 93 and 94. 

Is alienage a cause of nullity of a trial ly Jury Î 
No^ if the Defendant has been afforded an oppor- 
tunity of challenging the disqualijted juror he^ 
fore he is sworn and has not done so. 



ARMOOGON,— .appelant. 

Versus 

THE QUEEN,--Respondent. 

Before : 
The Honorable the Chief Judge and 
The Honorable Mr. Justice Bsstel. 
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The Honorable The Pbocubeub and Adtocat* 

OsKiSBAL, for Tub Cnovnx. 
W. Newtox,— of Counsel for Applicant. 



leth May 1856. 

The Defendant, in this case, haying Mr. W. 
Nkwtoîï as his Counsel, was tried on the 15th 
March now last past and found guiltj of an at- 
tempt at murder. On being asked whether he 
had anything to say, or knew any reason why 
sentence of death should not be pronounced 
against him, he answered that he had nothing 
to say. No motion was made in arrest of Judg- 
ment. The Judge, therefore, proceeded to Judg- 
ment and sentenced the Defendant to death. 

On the follawinç day, 16th March, several 
other persons having for their Counsel, Mr. 
Newton, were tried on a quite different charge. 
The last trial was adjourned to the 17th March, 
when it was discovered, whilst the trial was still 
going on, that one Charles Olivier Chaulmet, 
who was then serving on the Jury, was an alien, 

Tliis circumptance being brought to the notice 
of the presiding Judge, the trial, on the motion 
of the Public Prosecutor, and no other jury be- 
ing in attendance, was immediatety stopped, 
the Jury discharged, and the prisoners remanded 
by the Court to the next assizes for trial. 

The very same Chaulmet, having been one of 
the nine Jurors, who, two days before, had sat in 
Judgment over the Defendant, and had concur- 
red in the unanimous verdict of guilty given 
against the Defendant, led his Counsel, Mb. 
liEWTON, to move the then presiding Judge, on 
behalf of Armoogon for a stay of the execution 
of the sentence of death pronounced against 
him, which motion was granted with consent of 
the then acting Public Prosecutor. 

With the like consent of Her Majesty's 
Procureur and Advocate General, a day, 
{yiz :) 24th April last, was given to Mr. New- 
ton, for his intended motion for a new trial. The 
Defendant having been previously reprieved un- 
til after judgment of the Court, on Mr. New- 
ton's motion. Accordingly, on the 24th of the 
said month of April, Mr. Newton moved the 
Court to the following effect: " That the verdict 
recorded in the matter of the Queen v Armoogon 
be set aside and the sentence of death passed on 
the said Armoogon be annulled and made void, 
and a new Jury be summoned to try the said 
matter. 

This motion was supported by an affidavit of 
counsel, setting fortli the facts above stated. 

Mr. Newton rested his motion on the text of 
Art. 4 of the Jury Ordinance No. 10 of 1850, 
wherein it is enacted that : " No man, not being 
" a subject of the Queen, is qualified to serve 
'* on Juries, and no man who hath been convic- 
" ted of any crime, shall bo qualified to serve 
^* on Juries unless he shall have obtained a free ' 
" pardon." 

He contended that the embodying of these 



disqualifications in a separate enactm^t slicve 
the importance the Legislature attached to tb 
disqualifications specified in that Article, udzi 
anxietv that they should not stand on a te 
with the absence of those qualifications rq^ 
by Art. 2 of the same Ordinance. 

Further that the presense in a Jury of 8 
" Alien *' was contrary to the snirit of the ti 
by Jury or of the country denned by Bus 
stone (" YoL. 4. Page 418) to be a trial of âi 
** Peers of every Englishman which, as the pil 
" bulwark of his liberties, is secured to hmbi 
" the Great Charter. Nullus liber nemo c^ 
*' aiur^ vel imprisonetur aut exulet, aut âli|i 
" alio mode destruaiur, nisi per legale Mm 
'^ parium êUorum,vel per legem terra'' {M 
Charter, 9 Hbnbt III, C, 29.) 

An " alien " not being the Peer of Her Mi 
jesty's subjects at Mauritiue, or in Englacls 
altogether disqualified from sitting in Judgisai 
between Her Majest3r and Her subjects, fli 
presence on a Jury vitiates the whole of the p 
ceedings had, vitiates the yerdict and the J^' 
ment given thereon. The whole mustbfsl 
aside and a new trial granted. Indeed, bytl:^ 
" Code d'Instruction Criminelle " oî ^îm 
Art. 381, Paragraph 1st., Alienage is a caused 
nullity of trial by Jury. 

If this conclusion were denied and if it wa 
contended that the motion was too late; thatti/ 
presence of an unqualified Juror was matter fa 
either a peremptory challenge, for cause »tej 
should have been made known before dxïàafinm 
swearing of the Jury for êame cause which w i^\ 
last case arose after the administering of the ^ 
(Arts. 23 and 24 Jury Ordinance.) My a^siB 
to this objection, said Mr. Newton, is pbiD^ 
" That no challenge could be made by tie h 
*• fendant at either of the times stated* in tl)fi* 
" Articles, for the simple reason that thefect^ 
•* Chaulmet being an alien was not known to » 
*• Defendant or his Counsel, until two dayB«f 
" Judgment pronounced. On the fact b«a[ 
" known, Counsel immediately moved îoî a ^ 
" of execution of the Judgment, and be i^ 
" seeks for the remedy to the evil compla"» 
•• of, {viz.) a new trial, to which end, the pj^ 
" ceedings, verdict, and judgment must b«jp 
" aside." (Art. 137, Paragraph 2, Cnm. ri» 
Ordinance.) 

The Crown Counsel denied that Alienage ^ 
per se, a cause of nullity of the proceeding* o* 
Defore such alien juror ; and in assuming it to^ 
so, for the sake of argument; the objection ctf» 
too late. 

The disqualification, arising from aliéna^. 
being the subject matter of a special articifl 
the Jury Ordinance, is no proof of its ^^^^L 
more serious character than any of the oi 
various disqualifications arising from *^®* !^ 
of the qualifications required by ^'^** ^ ij| 
Jury Ordiciance, on the part of Jurors, sucfi ^ 
over-age, non-age, absence of a clear incoio^ 
£60, or payment of £60 rent, &c., &c. 

The disqualification from alienage, 1*^1^ 
arising from over-age, or non-age, ia a ff>^ ^^ 
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of challenge whether peremptory, or spécial, as 
the case may be, but cannot and ought not to 
Titiate the proceedings had, so as to compel the 
Court to quash the proceedings had, to Bet aside 
the verdict returned and to grant a now trial. 

The want of qualifications, whether from alie- 
nage or otherwise, cannot be urged at this stage 
of the proceedings ; were it allowed to bo urged 
now, it would be impossible to carry into execu- 
tion any Judgment of condemnation pronounced 
by the Court. Motion in arrest of Judgment or 
in stay of execution would not fail being made 
on every conviction and new trials moved for on 
the most futile pretext. 

In support of the opinion expressed by the 
Crown Counsel that alienage in a Juror, like 
noa-age or any other disqualification, was a 
cause of challenge merely, the Procureur Ge- 
neral quoted the case of ** The King v. ISuilon Sf 
ors.,'* decided in 1828, by Lonn Tentehden, C. 
J. (Babn and Cres, Vol. 8, p. 417.) 

" The parties convicted being brought up for 
" Judgment, Denman. on behalf of Sutton, moved 
" for a new trial, on an affidavit that a special 
" Juror, who served on the trial, was an " alien,'* 
** and that this fact was not known to the De- 
" fendant until after the trial . " 

Sect. 3 (of 6 Q-ROEGE IV C. 50) is expressly 
applicable to this case, said Denman. " Provided 
" also that no man not being a natural horn sub- 
" ject of the King, is or shall be qualified to serve 
" on Juries or inquests, except only in the cases 
" hereafter expressly provided for, which oxcep- 
" tion applies to Juries de medietateJ" 

The SoLTCTTOB GeneRxVL : " The word qualijied 
" is applied to " Aliens'* in the third Section, in 
" the same sense in which it is applied to other 
" persons, in the first Section. Now, by the 27th 
" Section, it is enacted that if any man shall be 
" returned as a Juror for the trial of any issue 
" in any of the Courts therein before mentioned, 
** who shall not be qualified according to this 
" act, the want of such qualification shall be 
" good cause of challenge." 

Lord Teijdebdex, C J. gave Judgment in 
the following term : " The enactment of the 
" 29th Section of this Statute agrees precisely 
" with that which had before been established 
" by the common law, for in Co. Lyt. ir)(). B. 
" it is stated that al ens born may be cîmlicngcd 
^^ propter defectum patriœ, 

" Now, I am not aware that a new trial has 
" over been granted on the ground that a Juror 
" was liable to be challenged, if the party had 
" an opportunity of making his challenge. In 
" the case cited : {Rex v Fremearnc ; Baux 
*• and Cbes. 5 Page 254) no such opportunity 
" had been afforded. We ought to be very care- 
" fill in giving way to such an application, for if 
" we must grant a new-trial at the instance of a 
" Defendant, after conviction, we must also do 
" it at the instance of a Prosecutor when there 
" has been an acquittal ; and it seems to me that 
" without 8 precedent we ought not to interfere 
'' in this late stage of the proceedings/' 



TheEu^e for a new-trial was, accordingly, re- 
fused. 

The case cited in his second address to the 
Court by the Defendant's Counsel, in support 
of his contrary view of the law, (viz : ) the Judg- 
ment of Aleott. C. J. (in the King Y Fre- 
mcarne. Bark and Cres, vol. 5. Page 25i, given 
in 1826) in no wise contradicts the law laid 
down by the siime Judge, under his Peerage 
name of Loun Texterdex, in 1828. 

The lang\iagc of the learned Chief Justice Ar.- 
BOTT is as follows: — "I am of opinion that wo 
•* ought to grant a new trial. It appears that in 
" Jim V. Tateit, and in TVray v. Thome, the 
" Court did not think it neccppary to yield to an 
" application of this nature. But in the present 
" case the person who appeared in the name of 
** his father, and served on the Jury, was not 
•* qualified by estate so to do, and had not ar- 
*• rived at that ago which the law considers ne- 
** cessary to give competent knowledge to sit in 
" judgment. I do not see how a challenge could 
" be taken. Had the party been on the panel, 
" perhaps the objection should have been a 
" ground of challenge, and in order to be pro- 
" perly sworn as a talesman he ought to have 
" been on somo other panel. Rule for a new 
" trial granted, accordingly." 

The facts stated in these two Judgments are 
quite different from each other. In the case of 
the King v, Fremearne, Chief Justice Albott ob- 
served, first : That the name of the Juror who 
served for his father teas not ho7iie on any jury 
panel ; 2ndly. That he was under age 

It was impossible that the Defendant could 
have instituted an enquiry into the qualifications 
or disqualifications of one whose name teas not 
home on any pancL He was thereby deprived of 
his right of challenge. It wns, therefore, but 
fair in the absence of any evil practice on his 
part, that he should have been allowed a now 
trial ; but in the case pubî?equentl3' decided by 
the same Judge, under his peerage name of Lord 
Tknterden, in 1828, the name of the alien icas 
on the panel. Had he thought proper so to do, 
the Defendant might have inquired after the 
Juror when he would or might have ascertained 
his want of qualification. An opportunity had 
been afforded him of challenging the alien, and 
preventing thereby the mis-trial complained of 
in that case, as in the present. The mis-trial 
was then, as in this instance, altogether duo to 
his own laches. It was but fair that he should 
be refused, as he was, a new-trial, as it is but 
fair that the Defendant in this case should meet 
with a simular refusal. 

Our reasons for this conclusion arc the fol- 
lowing : 

Art. 48 of our Crim. Pro. Ord. requires, that : 
" Every person against whom a Criminal Infor- 
" mation has been filed for Treasgn or Felony, 
" shall have, if required, a true copy thereof... 

" As well as a list of witnesses 

Ajid also a list of the Jury, mentioning the 
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names, profession, and places of abode of the 
said witnesses and Jurors so as to afford the De- 
fendant the means of inquiring into the charac- 
ter and qualifications of such Jurors, so as to be 
in a position of exercising his right of challenge 
either peremptory or for cause agreeably to Ar- 
ticles 93 and 94} of the same Crim. Proc. Ord. ; 
and the better *' to enable the Defendant to 
'* make his challenges, he ia entitled to have tho 
" whole- panel read over, in order that he may 
" see who they are that appear." (Art. 95, 
Crim. Proc. Ord.) 

The Defendant, in this case, was accordingly 
supplied with a list of the Jurors. The list bore, 
amongst others, the names, additions and place 
of abode of the alien Charles 01i?ier Cliaul- 
met, who served, on the Jury sworn, to try 
the charge preferred against him, the Defen- 
dant. 

lie thus, had tho means afforded him of ma- 
king the necessary inquiries into the character 
and qualifications of tho juror alleged, at this 
late hour, to be disqualified by reasons of alie- 
nage. Had the Defendant availed himself of the 
means thus afforded him he might have easily 
ascertained that the juror Chaulmet was v^u alien 
and uiight have challenged him when *' coming 
to he sicorn and before he teat sworn y^* - and would 
have thus prevented the mischief now com- 
plained of and brought about by his own negli- 
gence in not making the required inquiry. 

But it is said that the disqualification of the 
Juror was not known until two days after judg- 
ment had been pronounced against the Defen- 
dant. —True. — But this disqualification might 
have boon known sooner had the Defendant 
availed himself of the means of inquiry afforded 
him by the panel put into his hands. Having by 
his own laches precluded himself from the exer- 
cise of his right of challenge, the rule he now 
seeks to obtain for a new trial must be refused. 

Prom the autorities cited on both sides may 
be collected the test by which the Court is to 
ascertain whether a new. trial is to be granted or 
refused, here as in England, and it is •* Has the 
Defendant been afforded an opportunity of chal- 
lenging tho disqualified Juror or not ? If not, as 
in the Kînç v Fremeamef the now triid must be 
ranted ; if tho opportunity h.as been afforded 
im, the new-trial must be re/used. If it be asked 
why we should not adopt the law of the French 
Code of " Instruction Criminelle, " but allow 
ourselves to bo guided by the English Jury Act, 
and decisions of the English Courts as explana- 
tory of our Colonial jury Ordinance, the answer 
is plain and to be found in the jurv Ordinance 
Art. 25. 

^ This Ordinance is based on the Jury Act of 
6, GBOHaE IV, C. 50. 

The disqualifications by reason of alienage, 
dictated by the peculiarities of the political con- 
dition of ttie Island, is the repetition of the 3rd 
Sec. of the above Act. With this difference that 
in lieu of the words natural bom subject, the 
Colonial Jury Ordinance uses the words Subject 
of the Queen. 



Î 



By the 27th Section of the English Act, it is 
enacted : " That if any man shall be returned 
" as a Juror for the trial of any issue in any of 
" the Court herein before-mention. who shall not 
" bo qualified, the want of such qualification 
" shall be good cause of challenge." 

No such provision is to be found in our Jury 
Ordinance, out it may and indeed must be read 
as a part and parcel of our Jury Ordinance, by 
reason of the enactment of Art. 25 of the Or* 
dinance, v, hich requires that : ** When any ques- 
" tion may arise as to any procedure, or conduct 
" in, or respecting any matter in the trial by 
" Juï'y, not herein provided for, the law of 
" England shall be followed and rule the point 
" or question at issue." 

Now is the point which the Court is called 
upon to decide, expressly provided for or not, 
by our Jury Ord. ? Certainly not. Our Ord. 
is silent as to whether the want of qualification 
is a good cause of challenge or not. To ascer- 
tain this we must necessarily refer to the Engli&h 
Jury Act, which we are directed to take as our 
rule and wherein wo find, in section 27, that 
the want of quçdification shall be a good cause 
of challenge. 

Having ascertained from the English Act, the 
want of qualification to be a good cause of chal- 
lenge. We are next to enquire when the chal- 
lenge is to be taken ? Our Criminal Procedure 
Ord. requires that the Juror be challenged " as 
he comes to bo sworn and before he is sworn ; '* 
(Art. 93) '• and no party can, if right, challenge 
" the array or any particular Juryman afïer the 
" swearing of the Jury," unless, for some cause 
which arose after the administering of the oath. 
The cause of the challenge set forth in this case, 
(viz.) alienage on the part of Chaulmet, did not 
arise after the administering of the oath. The 
challenge, under this art. is therefore clearly im- 
possible. 

The disqualification complained of existed prior 
to Chaulmet being sworn, and might have been 
easily ascertained by the Defendant, had he 
made a proper use of'^ the Jury List put into his 
hand, bearing the names, profession and place 
of abode of Chaulmet, for the very purpose of 
enabling him to make all necessary inquiries so 
as to be in a position to exercise his right of 
challenge at the proper legal time. His laches 
in not making use of the panel for the end con- 
templated by the law, cannot do away with the 
fact, that by the delivery of the panel to him, an 
opportunity of challenge has been afforded the 
Defendant. Hence, his objection comes to late, 
whether reference be had to Arts 93 and 94 of 
our Crimiiial Procedure Ordinance, or to the au- 
thorities of the cases cited. 

This application for a new Trial must there- 
fore be refused and is accordingly refused.* 

• Soe in BatJZATm's RepoHs, Pages, 148, ICI, 206, 217, 
in September and December 1S43, a criminal case where 
two Assessors, having been challenged as Aliens, by the 
accused, after tho swearing of tho first witness fo/r 
Crown, the case was postponed to the next Session ^ 
sizes, where the prisoner was convicted, although j 
objected against the right of the Crown to enter nd 
ee lings against him. 
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SUPREME COCRT. 



Débiteur pbincipal, — GtxnAST, — Clause de 

" FOUBNIB ET FAIRE VALOIR. " AbTS. 1693, 

1694, 1695, C. C. 

JPar la clause ds " fournir et faire valoir " le Ce- 
dant garantit la tolvahilité du Débiteur jusqu^ au 
jour de Vemgihilité de la créance transportée, et 
ne reste lié après cette date que lorsque le défaut 
de paiement lui a été notijlé lors de Véchéance 
de la dette. 



Principal debtob, — Warraî^ty.— Clause of 

" FOUllîTIR ET FAIRE VALOIR."— O. C. ArTS. 

1693. 1694, 1695. 

£y the clause of '^fournir et faire valoir " the as- 
signee hinds himself to pay in default of the 
principal debtor when the claim shall become 
duCy but he shall not be bound after that date \f 
the non payment of the claim by the principal 
debtor has not been notified to him at maturity. 



HERVE, the wife,— Plaintiff. 

Versus 

F. WHORNITZ, — Defendant. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 



J. Colin ; —Of Counsel for Plaintiff, 
A. Piston ; — Plaintiff's Attorney. 
Q-. GuiBERT ; — Of Counsel for Defendant, 
J. GuiBERT ;— Defendant's Attorney. 



16/7* Jffly, 1866. 

The Plaintiff, the wife of a gentleman who is 
now an inmate of a lunatic asylum, obtained a 
Judge's Order to authorize her to institute pro- 
ceedings against the Defendant for the matters 
and things which shall be presently set forth. 
She, accordingly, on the 4th October 1865, 
brought her action to recover from the Defen- 
dant, the sum of 52,195.44 with interest, from 
February (9th) 1864, up to the day of service of 
the Declaration, under the following circum- 
stances. 

It appears that by two notarial deeds bearing 
date respectively November (10th) I860 and Fe- 
bruary (2nd) 1861, the Defendant transferred 
to the Plaintiffs husband, a claim of ijf 6,000 duo 



to him by Ernest and Ferdinand Letoumeur and 
payable as follows : 

$2,000 on November 15th 1800. 
1,000 on December 15th 1860. 
1,000 on November 15th 1861. 
1,000 on December 15th 1861. 

together with interest at the rate of 7 op per 
annum, due from November (15th) 1859, upon 
the sum of ,$4.000 and upon the sum of ;gl,000 
from Nov. 15th 1860. The assignment of the 
claim was made for and in consideration of an 
equal sum of ^5,000 paid by the assignee to the 
assignor, the assignor binding herself io fournir 
etjaire valoir the same. 

Part of the sum thus assigned to Hervé has 
been paid, and the amount claimed to wit : 
$2,195.44 is the balance remaining due to the 
Plaintiff. 

The Defendant pleaded lo. : That the Plain- ^ 
tiff had no right of action ; 2o. That he gave no 
warranty ; 3o. That the action at any rate was 
premature in as much as the principal debtors 
and the f^urety had not been sued ana exhausted 
and their inability to nay the claim had not 
been legally establishea. That, at any rate, 
when he, the Defendant, assigned to Plaintiff's 
husband the claim in question, on Ernest and 
Ferdinand Letoumeur and Mrs Meistre, he, the 
Defendant, did not i)romise to secure payment 
of such claim ; that his sole promise was the one 
well known to the law as a promise " de fournir 
et faire valoir," and that if the Plaintiff had, 
when the claim became due, sued Ernest and 
Ferdinand Letoumeur and Mrs. Meistre, those 
parties were then solvent and would have satis- 
ned the claim which, under his special promise, 
the Defendant was not then bound to pay. 

The Plaintiff, in his Replication, joined issuo 
on all the pleas, and as to the last, averred that 
when the claim of ;J5,000 was assigned to Her- 
vé, Ernest and Ferdinand Letoumeur, the prin- 
cipal debtors, were already insolvent, ana the 
Defendant ought to have been aware of the fact. 

Wlien the cause came on for hearing, Jb. 
Colin, for Plaintiff, gave an historical account of 
the facts above stated, and argued that in this 
case, the warranty given by the Defendant was 
to the effect of " fournir et faire valoir en capi- 
" tal et intéretî». de Made. Meistre et de M. 
" Whornitz." That clause bound d rectly the 
surety. Hervé had become a lunatic ; that was 
the cause of the delay. His Curator had now 
recovered that part of the claim transferred 
which was secured by hypothec, but had failed 
to receive the balance not so secured, and was 
therefore driven to net against the surety. In 
May 1862, Ferdinand Letoumeur had been le- 
vied upon and his estate placed under seques- 
tration, and before that, Ernest Letoumeur had 
been condemned for debts which he had not 
satisfied. 

O. GriBEnx, for Defendant.— The Defendant 
is not bound, because the Plaintiff was bound 
before applying to him, to discuss the principal 
debtors, which has not been done. The war- 
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lar»/*^ ^x:fore kfio^i; 2^ to «hat amount the c!a:iii 
waji n*'f'nr('A arid to what arr.ount it remaini un- 

Thfi Plaint îff, in tlii» cane, îji the a«.sîgiice of a I 
c/;rtain claim on'i^inalljr due by Me^sra E. and , 
F. IjftUmmeur to Ma/1 Meintre, by the latter » 
irAUpft^rrcA Uf tbc Defendant and by the Defen- 
dant transferred to the Plaintiff, under a special ' 
warranty, of wliich wc «hall prcflcntly have to ^ 
examine the force and bearing. The claim was i 
partly w-cured by hypothec, and partly left un- 
nef^red; the portion Kccured has, it appears, 
b^jtn realised- The balance left unpaid. The 
PJalntifT, therefore, has brought this action to 
recovrr that balance from the Defendant, under 
his special warranty. 

The claim was to bo paid by the principal 
debtors by instalments, of which the last was 
due on 15th December 18CI. The Defendant 
complains, and save the liability which he may 
have to discharge under his special warranty, 
justly complains that no notice was given to him 
until the year 1866, of the non-payment of the 
debt by tne principal debtor. In principle, and 
M ft rule, the Defendant should be discharged ; 
for if ft surety binds himself to pay, in default of 
the principal debtor» ft certain claim, on a day 
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If :!--* ras-:- *zrr,l izzs aI-:T:e. wc cc^J haxc 
- : : . :. ur. I r Arti Ir^ I»V^, lt^4 and 1^5 cf 
t'.e C '•: C.-. '. ti^z : -•* Dtfccdaiit wo ^d Le free 

fr:zi all lii-.ll:r. fr :'-.t:re L* nodrcbt chmt when 
tie c:ji.i2 w^v* a*-' j-.j^I, it was a claini, an-.î as a 
rule tl-e a.*&:jror ccTcr aa.<wer fjr the coKeccj 
cf the rriiri'.al dc^*: tor unless he has boond him- 
sclt to ihjLZ eccct. 

Bat, in t>.e ca^ before ua, th<rre ia a special 
warranty, aad a warranty in terms whicli are of- 
ten met 7 it h acd the meaning and force of which 
cannot now be the object of any reasonable 
doubt. 

The a*5::rior bound hiins<?lf ** de fournir et 
faire vaJoir en principal et intérêts, pour M. Her- 
vé toucher et recevoir de 3QL E. et F, Letour* 
neur, 31me Meistre, >L Whomitz, ou de qui il 

appartiendra." 

Upon the forée of that special warranty the 
case must turn. 

It is settled law that the assignor who pro- 
mises to *' fournir et fiiire valoir " warrants the 
solvency of the debtor of the claim assigned at 
the time of the assignment ; now does it extend 
beyond the very moment of the assignment ? 
Wc are of opinion that it does, but not to the 
extent which the Plaintiff's case would require. 
These words "fournir et faire valoir" secure 
the assignee, as against the assignor, from all 
chances of loss arising from the debtor's insol- 
vency up to the moment that the claim assigned 
M du€ "lis garantissent," says TitOPi«oyo, ( Vent^ 
11. No. 039) "le cesêionnaire de tout danger 
pour le temps qui s'écoulera jusqu'à Tepg- 
que du paiement." But even when the assignor 
is not answerable " recta via, " he is only bound 
if the debtor of the claim assigned has been dis- 
cussed and is insolvent. 

If, then, the claim assigned has not, on he- 
coming due, been claimed from the direct debtor 
of the same, so that such debtor's assets be dis- 
cussed and applied to the payment of the same 
or the debtor proved, after due process of law. 
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to be tlicn insolvent, the assignor will not bo 
liable. And this is right not only because it is 
the clear deduction from the Articles of the 
Codo above cited and the clear construction put 
upon the law by the best authorities, but be- 
cause it is £cnsonnant with the true principles 
of Justice that, if a debt is due by Marcut on a 
day certain, unless there be a special contract 
to the contrary, the co-debtors who are not to 
pay in tlie first instiince. and à fortiori the sure- 
ties, must get the personal notice, and not bo 
placed, by the creditor's negligence, in a condi- 
tion worse than that which they are entitled to 
hold. 

In this case. the last instalment due upon the 
debt assigned became due in December 1861. 
Notice was only given to the Defendant in 1865, 
and even then therf is no proof that the princi- 
pal debtors E. and P. Letoumour and Mrs. 
Meistrc, the present Defendant's own assignor, 
could not have paid the debt when it became 
due. There is proof that one of the Letourneurs 
was levied upon in 1862, there is absolutely no 
proof that any of the three persons mentioned, 
if duly sued in December 1861, would not have 
satisfied the claim. 

It is said that, in the contract before us, 
Whornitz the Defendant said : " fournir et faire 
valoir" "pour Mr, Hervé toucher et recevoir de 
Messrs. Letourneur, Mme. Meistre et de Mr. 
Whomitz," and the Plaintiff argued that the in- 
sertion of the Defendant's name in the clause 
carried the contract farther than the ordinary 
bearing of ** fournir et faire valoir *' warrants. 

We are of opinion that, whether the name of 
the assignor be inserted or not, the words *' four- 
nir et faire valoir " extend so as to reach him ; 
otherwise they would have no sense, only they 
have the sense and force given them by the law, 
but no more ; they compel the assignor to pay, 
if* the debtor is insolvent, w^hen the debt becomes 
due, and that sometimes may be several years 
after the contract, but they do not protect the 
creditor who does not act when the deot becomes 
due ; in a word they do not prolong the liability 
of the assignor beyond the term legally meant 
bv the '* fournir et faire valoir " clause. 

Por, in reality, that is the real question : Up 
to what moment is the assignor answerable? 
The insertion of the name of the assignor might 
be construed so as to imply that the assignor wai- 
ves the benefit of the previous discussion of the 
debtor. We give no opinion 98 to this, but it can- 
not mean that having contracted to be bound, 
in terras now clearly defined in Prench law, to 
bo liOible up to a certain day, he shall be ever af- 
ter liable, even without personal notice of non- 
payment, and without clear proof of the debtor's 
complete insolvency. 

There is a mode by which an assignor may 
contract to be bound directly and without dis- 
cussion ; such contracts are clearly legal, but 
they must be dear ; the intention of the parties 
to derogate from the enactments of the Code, 
which provides, for ordinaiy cases, must be ap- 
parent. 



Under the clause before us, the assignor 
Whomitz was surety solely if the debtor became 
insolvent before the stipulated date of payment ; 
even then he ceased to oe answerable if the debt 
were lost by ^the act or negligence of the as- 
signee. 

Under the same principle, Loyseau held, and 
Troplono after him, and we have not a doubt 
of the matter, that if the assignee gave time to 
the debtor to pay, the assignee's liability would 
not be extended beyond the original term, ex- 
cept, of course, by consent. We are, therefore, 
of opinion that Judgment should be entered for 
the Defendant, with costs. 



SUPREME COURT. 



EiaOLTJTION DE VEXTE, — ACQU^BEITB EVIXC'B,— 
RESTfTUTION nU PBTX DB VENTE, — AyANT- 
CAUSE DU VENDE UE, — GaBANTIE, — INTÉRÊTS, 

— Dommaoes-ixtébêts,— Pbais, — ^Abts. 1629, 
1630 C. C. 



En cos de résolution de vente les sommes reçues 
par le vendeur personnellement et celles payées 
à ses ayant-cause, en décharge de ses enaayements, 
devront être restituées à Vacquéreur évincé avec 
intérêts à dater du paiement. 

Lorsqu'il a été stipulé qu'il n'y aurait pas de 
garantie, Vacquéreur évincé n'a pas droit à des 
dommages-intérêts. 

L'acquéreur évincé qui a payé son prix au cession- 
naire du vendeur na pas droit de réclamer la 
restitution de ce prix du cessionnaire person- 
nellement. 



Cancellation op sale, — Evicted pubchaseb, 
— Restitution op sale pbicb, — Assignee of 

THE VENDOB, — WaBBANTY, — InTEBEST, — DA- 
MAGES.— CoSTS, -A BT8. 1629, 1630 C. C. 



T/iC cancellation of a sale shall render imperative 
the restitution of the sum received by the vendor 
personally, and also those paid on his account 
and in discharge of his debts to his assignees, tcith 
interest on both sums from the date of the pay- 
ment 

Where it has been stipulated that there should be 
no guarantee^ no action in damages lies in case 
of eviction. 

The evicted purchaser who has paid his purchase 
price to the assignee of the vendor has not the 
right of claiming back such price from that 
assignee personally. 
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BLACKBUEN,— Plaintiff, 

Versui 

MAGON AND OBS.,— DefendantB. 



Before : 

HU Honor the Chikp Judge, and 
The Honorable Mr. Justice Bestel. 



HoK. V. Naz, — of Counsel for Plaintiff. 

J. G. Tessteb, — Plaintiff's Attorney. 

E. Dupont, - of Counsel for Henry de Boucher- 

viUe. 
E. DucEAT. — Attorney for same. 
A. Leoall.— of Counsel for vendor's assignees. 
V. DeiiAFNe,- Attorney for ihe same. 
J. L. Colin, — of Counsel for Mrs. Vincent. 



leth May, 1866. 

It appears, from the Declaration, that the, 
heirs of the late Mr. and Mrs. Magon de St. El- 
lier, on the 8th day of September, 1864, had put 
up for sale, by licitation, a certain landed Estate 
situate at Moka, alleged to be 45 acres in ex- 
tent. 

However, previous to the sale taking place, a 
distraction was ordered by the Master, of 10 
acres claimed by Felix Barcade and others, thus 
reducing the extent of the ground to 35 acres. 

The Plaintiff purchased the 35 acres for the 
principal sum of ,$3,187.50c., bearing interest at 
nine per cent from the date of the sale. 

On the production of the certificate of the 
Conservator of Mortgages, and in pursuance of 
the conditions of the " Cahier des Charges " ha- 
ving reference to the payment of the purchase 
price, the Plaintiff paid the vendors or assignees, 
the several sums respectively due to them» as 
appears from a notarial act before Notary Pelte 
and his fellow, of the 6th May 1866. 

Since such payment, which was effected with- 
out the exercise of any pressure on the part of 
his vendors or assignees, but of his own free will 
and accord, some further portion of land, {viz,) 
17 acres and | of an acre were claimed by seve- 
ral persons to whom the Plaintiff has been judi- 
cially ordered, with costs, to restore the posses- 
sion thereof. 

It is further stated, also, in the Declaration, 
that the Plaintiff is threatened with a further 
reduction of 8 acres of land, claimed by the se- 
veral purchasers thereof, whereby the Plaintiff's 
rights would only extend over 9 acres of land 
about, and altogether unfit for the purposes he 
had in view on purchasing. 

The several facts above stated were brought 
to the notice of the vendors or assignees. They 



were summoned io put an end to the grievances 
complained of and to deliver to Plaintiff the sub» 
ject sold. 

The summons was unheeded. Hence the pre- 
sent action. 

The Declaration concludes with a prayer for a 
Judgment rescinding and cancelling the afore- 
said Judgment of adjudication of the 8th Sep- 
tember 1864, and condemning the Defendants, 
the co-vendors, (viz.) the divorced wife of Adol- 
phe Vincent, Ange Magon do St. Ellier, Henry 
de Boucherville and Alphonse de Boucherville, 
jointly and in aolido, to pay to the Plaintiff the 
sum of ;?G.000 for restitution of money, da- 
mages, and all costs of suit. And the assi- 
gnees and holders of the rights of the above 
named co-vendors {vizi) Eonchetti the wife, 
Arthur Eaynaud and Denis de Boucherville, 
jointly and in solido with the co-vendors, to pay 
and refund the respective sums of money re- 
ceived by them, with interest thereon at nine 
per cent from the date of the Judgment of adju- 
dication to this day. 

On the cause being called for trial, E. Dupont, 
on behalf of Henry do Boucherville, moved the 
Court that the said Henry de Boucherville be 
put out of the cause, he having assigned his 
share in the purchase price to one Denis dc 
Boucherville. 

This motion was assented to by the other par- 
ties in the cause, with the exception, however, 
of A. Leoall who, on behalf of his clients, ob- 
jected to the motion, on the ground that it was 
important for the protection of his clientes inte- 
rest that Dupont's party do continue a party in 
the cause. 

Legall's objection having been allowed and 
Dupont's party maintained in the cause, Hon. 
V. Naz was opening his case when J. L. Colin, 
for the divorced Mrs. Vincent, admitted that 
there was in this matter a sufficient cause for 
rescinding and cancelling the adjudication, as 
prayed for. He further expressed his assent to 
his client refunding the sum received by her, 
disputing however the rights of Plaintiff to the 
damages and arrest in execution asked. 

Hon. V. Naz, on the other hand, whilst main- 
taining his right to damages and to interest, an- 
nounced at the same time his intention of not 
insisting in this case on the prayed for arrest in 
execution. He accordingly directed his atten- 
tion to the question of damages and contended, 
on the strength of Art. 1630, C. C. that the da- 
mages claimed were due, as well as the restitu- 
tion of tlie purchase price, the interest of such 
price from t ne date of the sale, and the costs in- 
curred by the demand in warranty, and those 
incurred for securing his quiet enjoyment of the 
subject purchased, which costs have been laid to 
his charge by the Moka District Court. 

J. L. CoiaTS replied that, by Art. 1 of the con- 
ditions of the " Cahier des Charges/' it is ex« 
pressly stipulated that : " the purchaser or par- 
*' chasers shall take possession of the property 
'* in the condition ana state in which it will stand 
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" on the day of the final sale thereof, without any 
" recourse or guarantee whatsoever for inaccu- 
" rate description or any deficiency in measure- 
"** ment, extent or otherwise and without any in- 
" demnification or diminution thereof." Such 
being the case it is self evident that the article 
quoted by Hon. V. Naz, which refers to a case 
where *' la garantie a été promise ou qu'il n'a 
'• rien été stipulé à ce sujet," is wholly inappre- 
ciable to the case now before the Court ; that 
reference must be made to Art. 1G29 C- C, 
to ascertain the extent of the damages claimed 
against the Defendant Yincent. 

Art 1629 C. C. is thus worded : 

" Dans le même cas de stipulation de non- 
*' garantie, le vendeur, en cas d'éviction, est tenu 
" à la restitution du prix, à moins que l'acquéreur 
" n'ait connu, lors de la vente, le danger de l'c- 
*' viction, ou qu'il n'ait acheté à ses périls et ris- 
" ques." 

The restitution of the price is the only indem- 
nity allowed by law on the eviction of the purcha- 
sers from the land sold. To this indemnity alone 
he is entitled, and he cannot lay claim to anv 
other. To this indemnity the Defendant has al- 
ready expressed her assent by her recorded ad- 
mission that she was bound to the restitution of 
the sums which she has personally received. 

Having enquired into the extent of the liabi- 
lity of the vendors, (heirs Magon do St-EUier.) 
Hon, V. Naz next applied himself to show that 
the assignees of those heirs were bound like the 
heirs to whose rights they have succeeded, to 
refund to the evicted purchaser the sums paid 
by the latter. 



Hon. V. Naz rested his argument on several 
Decisions of the French Courts and opinions of 
several commentators laying down as law that an 
ousted purchaser, on a Judicial sale, whether 
forced or otherwise, who had paid the several 
collocated creditors of the Estate sold, had aright 
to cal! upon them for the restitution of the sums 
80 paid to them respectively. This conclusion is 
baaed on the wording of Art. 1377, C. C. where- 
in it is laid down that : " Lorsqu'une persoiino 

* qui, par erreur, se croyait débitrice, a acquitte 

* une dette, elle a droit à répétition contre le 

* créancier. Néanmoins co droit pçshc dans le cas 

* où le créancier a supprimé son titre par suite du 
'* paiement ; sauf le recours de celui qui a payé 
' contre le véritable débiteur (Art. 1376, C C.) 

* Celui qui reçoit par erreur ou sciemment ce 
'* qui ne lui est pas dû, s'oblige à lo restituer à 

* celui de qui il l'a indûment reçu." 

When paying his price the purchaser fully 
intended to discnarge a debt legally duo by him. 
in consideration of the subject sold to him He 
did so with the view of securing to himself the 
ever undisturbed position and enjoyment of the 
subject purchased. His eviction therefrom shows 
that the consideration given ought not to have 
been so given, that the price paid has been erro- 
neously paid and received ; hence his right to 
claim Dack the price so erroneously paid by 



him ; hence the necessity, oq the part of the re- 
ceivers of that price, to refund the amount so 
unduly received. 

Art. 1235, C. C. " Tout paiement suppose 
" une dette : ce qui a été payé sans être du est 
*' sujet à répétition." 

Whether the sum has been paid to the vendor, 
or to his creditors or to his assignees, which ever 
of them has received a sum not due is liable to 
an action in repetition of the sum so erroneously 
paid and received. 

Applying this article to the case before the 
Court, said the Hon. V. Naz, we find an Estate 
of which the vendors believed themselves to be 
the legal owners, is by them put up for sale be- 
fore the Master of the Court. Blackburn pur- 
chaser, pays his price to his vendors and assi- 
gnees, oi course in the expectation of a perpetual 
enjoyment of the Estate sold, and purchased hj 
him. As long as the Estate continued in his 
hands, he was fully justified in paying his pur- 
chase price. Indeed he was bound to do so on 
penalty of a cancellation of the sale. 

However, on his attempt at taking possession 
of the Estate purchased, he finds himself ousted 
of the most valuable part of the subject sold, and 
to such an extent that one of his vendors does 
not hesitate to recognize his right to a cancella- 
tion of the sale, and to the restitution of the 
sum recei^red by her, in payment of her share, 
in the amount of the purchase price ; thus ac- 
knowledging the existence of an error shared in 
by the two parties, the one wrongly believing 
herse'f entitled to the payment of the sum 
received by her which she is now willing to 
refund ; and the other erroneously believing 
himself bound to a payment, which, his subse- 
quent eviction showed he was not bound to make. 

Whether the sum paid and received were un- 
duly paid to and received by a vendor, or to or 
by his assignees, is altogether immaterial. The 
assignee, as the representative of the vendor, 
must be liable to the same obligation as the ven- 
dor, he having succeeded to all the rights of the 
vendor against the obligee. 

The monies paid to him are supposed, in law, 
to. have been paid to the original vendor, the 
assignee being, in law, none other than the ven- 
dor. These monies so received by the assignee 
must bo refunded saving his recourse against the 
original vendor, whether the latter bo or bo not 
solvent. 

If solvent, the assignee cannot fail recovering 
the sum refunded by him, his assignor being 
bound, in law, to guarantee the existence of the 
right assigned. (Art. 1G93, 1694, 1G95 C. C.) 
Should his assignor bo insolvent his recourse 
must prove a failure, it is true, but he is never- 
theless bound to refund the sum by error paid 
to, and by error received by hint 

Not so, said Leo all, on behalf of the assignees. 
The monies paid to them were not so paid by 
error, but paid in extinction of the just debt le- 
gally due to the assignee; for consideration. 
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The debt was due when the assignineiit was I 
made, and the coDsidcration money paid to the 
vendor by the assignee. The eviction now com- 
plained of had not taken place. The sum was i 
therefore duti and demandablc. There was no 
possible error on either side, on this point, at the 
time of payment. Can the subsequent eviction 
in any way affect such a transaction ? True it 
is that the purchaser not having the undisturbed 
possession and enjoyment, has an action against 
his vendors for the cancellation of the sale and 
for the refunding of the sale price paid ; for, the 
first obligation ot* the vendor i» that he do gua- 
rantee to the purchaser the peaceful possession 
of the subject sold. (Art. 1625, C. C.) " Et quoi- 
'* que lors de la vente il n'ait été fait aucune sti- 
" pulation sur la guarantie, le vendeur est obligé, 
" de droit, a garantir l'acquéreur de Téviction 
" qu'il souiFre dans la totalité ou partie de l'ob- 
" jet vendu*' (Art. 162G C. C.) 

The Article last quoted forms part of the con- 
tract of sale and is to bo found under the rubric 
of " § Ire De la garantie en cas d'éviction." 

Throughout, the text speaks of the vendor as 
bound to maintain the purchaser in the peaceful 
enjoyment and possession of the subject sold, 
and in default thereof to indemnify him accord- 
ing to the various rules laid down in the texts. 

Of course what is said of the vendor applies 
to his heirs, who by succeeding to the rights of 
the vendor, have, in like manner, succeeded to his 
liabilities. 

But the same privity of interest does not pre- 
vail between an assignor and his assignee oîpart 
only of his rights. Therefore it is that the law 
has wisely abstained from assimilating the as- 
signee to the vendor or his heirs." 

As between a88i£;nor and assignee an assign- 
ment is undoubtedly a sale ; under the head of 
" Transports de Créances etc. and in Art. 1692, 
C. C, we read : " La Vente ou cession d'une 
créance comprend les accessoires 

In Art. 1693, C. C. : "Celui qui vend une cré- 
" ance doit en garanti^ l'existence au temps du 
* transport, quoi qu'il soit fait sans garantie." 

The same remedy is afforded by the law to the 
assignee as to the purchaser who have one and 
the other an action against their vendor to com- 
pel performance, on his part, of his obligation 
and in default to claim an indemnity. 

As to third parties {viz.) the assigned deb- 
tor, the assignee is the representative of the 
assignor and his irrevocable attorney, a Procura- 
for of a peculiar character, (viz.) in rem suam, 
and as such, entitled to receive and apply to his 
own purposes the sum assigned to him on re- 
ceipt thereof. 

Payment to an ordinary procurator is payment 
to the principal. Had payment of a sum not due 
been made to an ordinary agent for and on ac- 
count of his principal and the amount received 
Eaid over to liis pnucipal, would the party who 
ad erroneously paid render the agent liable for 
^he restitution of the sum received by him ? No, 



the action in restitution would have to be direct- 
ed against the principal. 

Had the latter become insolvent in the mean- 
while between payment and action brought, 
would not the Flaintift have to bear the loss ? 

Why should not the result be the same in re- 
ference to an assignee, for consideration. It 
is because of the apparent advantage derived 
under the assignment by this species of agency 
of applying to his own use the monies bo received 
in payment of the sum paid by the assignee to 
his principal the assignor, by anticipation ? 

The purchaser of an Estate and the purchaser 
of the whole or part of the price of the same 
Esta* e are alike purchasers from one and the 
same^ vendor, but of distinct subjects. 

How can either of these purchasers, in the 
absence of all privity of interest between thenx, 
be liable to the other for the wrong doue to ei- 
ther by their vendor, respectively ? 

In law, the assignee is a stranger to the con- 
tract of «ale between vendor and vendee. The 
assignment made to him was made for due con- 
sideration. 

He is therefore entitled to retain the sum 
paid to him by the assigned debtor. 

Equity forbids that an assignee for good and 
valuable consideration should be made answer- 
able for the laches of a purchaser who by grea- 
ter diligence might have protected himself 
against any loss and prevented the coming into 
existence of an assignment which would not 
have been made, had the purchaser in this case, 
for instance, been more active in taking posses- 
sion of the estate purchased. Sooner informed of 
the real estate of matters, he would have refused 
payment of his purchase price, which, be it re- 
peated, was never asked from him either judi- 
cially or extra-judicially. This would have 
guarded the rendors from making any assign- 
ment and deterred third parties from the pur- 
chase of rights so uncertain. 

But the purchaser attempted to enter into 
possession, only at ter payment of his purchase 
price, having thus led purchaser, assignor, and 
assignee, into the error complained of, he now 
seeks relief at the expense of third parties alto- 
gether innocent of the wrong imputed to them." 

" In law the vendor, and the vendor alone, or 
his heirs are liable to the indemnity prayed for, 
and not the assignee who are utter strangers to 
the contract between vendor and vendee." 

" In equity the assignees cannot be subjected 
to the liabilities attempted to be fixed upon 
them, they having received but what was due to 
them or to their assignors, at the date of pay- 
ment. " 

JTOGJeTENT. 

"We are called upon, in this case to express 
our opinion on two points of law which hare 
been fully argued. As it is but too often the case. 
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re have hfid and still bave to regret the great / 
Lifference in the opinions expressed at different 
imes by the French Courts of law and by the 
commentators of the French Code, and espe- 
îially on the second part relative to the liability 
or non-liability of assignees to refund to an 
Bvicted purchaser the sum received by them in 
paym.ent of their purchase price. 

This difference of opinion makes it the more 
imperative upon us to ascertain the law on the 
matter before us from the letter and spirit of the 
law itself. 

The eviction of the purchaser having been ad- 
mitted, for the divorced Mrs. Vincent, by Colut, 
to be such as to justify the cancellation of the 
sale as prayed on the one hand, and to render 
imperative the restitution by his client of the 
sum received by her personally^ will relieve the 
Court from further dwelling upon it but for the 
purpose of ascertaining : 

lo. The extent of the restitution to be made, 
whether it shall embrace not only the sum re- 
ceivedby the divorced wife Vincent personally, 
but also the sums paid on account to her assignees. 

On this head we have no hesitation in finding 
that the restitution is to embrace the sum 
paid to Mrs. Vincent personally and those 

Said to her assignees, on her account, and in 
ischargo of her debts to them. 

2o. Whether interest is to be paid on the 
sums received by her personally or to extend to 
the sums received by her assignees ? 

Having found Mrs. Vincent liable to the res- 
titution of the sums received by her and her as- 
signees, interest is to be allowed on sums so 
received by herself and her assignees. Having 
had the enjoyment of the sums paid, whether 
personally or through her assignees, from the 
day of payment, it is but fair that the purchaser 
should he indemnified for the loss of interest 
sustained, since he parted with his money. 

Srdly. As to the damages prayed for : 

The plaintiff's authority for claiming the da- 
mages allowed by § 4th of Art. 1630 C. 0. appears 
to us not to have any bearing on the facts of this 
case. The Article quoted provides for a different 
state of matters, (viz :) for the case when " La 
garantie a été promise," whereas in the case be- 
lore us it has been stipulated that there should 
be no garantie, thereby bringing the matter 
within tne provisions of Art. 1629 0. C, v,hich 
says : *' Dans le même cas de stipulation do non- 
" garantie, le vendeur, en cas d'éviction, est tenu 
'* à la reHUution du prix." 

éthly. To the costs incurred below, for secu- 
ring the peaceful enjoyment of the subject pur- 
chased. These costs and interests which are al- 
lowed by Art. 1630 C. C. are not mentioned in 
Article 1629, C. C. 

Hence, we infer that the damages and costs 

rayed for were not contemplated by the legisla- 

pure whenever a non-garantie has been stipulated. 

We are therefore bound not to allow any further 



damages than the restitution of the monej V^iif 
agreeably to the provision of Art. 1629, witn in- 
terest thereon, though such interest be not men- 
tioned in Art. 1629, C. C, because it is but fair 
as above stated that the Plaintiff should be in- 
demnified from any loss arising from the non- 
enjoyment of the monies of which Mrs. Vincent, 
in the meanwhile, had the entire disposal, and 
paid debts which, unpaid, would have produced 
mterest until payment. 

We now proceed to consider the second part 
in this case, and to enquire whether the pur- 
chaser who has paid his purchase price to the as- 
signee of the vendor, has a right to recover back 
such price from the assignee personally, on the 
purchaser's eviction from the real Estate sold to 
nim. 

The solution of this point is not without its 
diflBculties. The Court of law and the commenta- 
tors who have given an affirmative answer to the 
question before us, and those who have answer- 
ed it in the negative have come to those contra^ 
ry conclusions by assimilating the assignee to 
a collocated creditor paid by a subsequently evict- 
ed purchaser. 

But how far the collocated creditor is or is 
not liable^, is a question on which Courts of Law 
and writers are anything but agreed. Some of 
them are for the liability of the collocated credi- 
tors to refund the sums by them received ; others 
are for their non-liability to do so, holding the 
vendor to be sole liable ; others again are for 
joint-liability oî vendors and collocated credi- 
tors. 

The argument in support of the liability of 
the collocated creditors is based on the enact- 
ment of Arts. 1376 and 1377, C. C. " Celui oui 
" reçoit par erreur ou sciemment ce qui ne lui 
" est pas dû, s'oblige à le restituer à celui de qui 
" il Ta indûment reçu. 

" Lorsqu'une personne qui, par erreur, se cro- 
" yait débitrice, a acquitte une dette, elle a le 
" droit de répétition contre lo créancier." 

Assuming the liability of collocated creditors, 
by reason of an alleged error on the part of an 
ousted purchaser when paying his purchase price, 
it does not necessary follow that payment by an 
ousted purchaser to the assignee of nis vendor is 
to be vitiated for the same cause. 

Error may exist in the one case and not in 
the other. 

"We cannot shew the non-existence of the 
vitiating cause in the payment to an assignee, 
better than by the following quotation taken 
from the 4th Vol. Bevue pratique du Droit 
Français, page 403. " Vainement dirait-on que 
'* tout paiement suppose une dette, et que ce 
'• qui a été payé sans être dû est sujet à ré- 
" pétition ; car ce qui a été payé était bien dû 
" par celui qui déboursait et à c^lui qui rece- 
•' vait ; ce qui rend les articles 1376 et 1377 du 
" Code Napoléon inapplicables. Le cession- 
** naire était bien légitimement créancier, cela 
*• est incontestable, et l'acquéreur était évidem- 
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" ment débiteur tant qa*il n'avait pas subi d*é. 
". viction ; en sorte que jusqu'à perte de l'im- 
". meuble il avait un motif légal de payer : Tar- 
*' ticle 1650 du même Code portant que l'obli- 
". gation principale de l'acheteur consiste à faire 
*^ le paiement aans les termes et les conditions 
*^ du contrat, insistera-t-on que si l'acquéreur 
^* avait dû prévoir l'éviction, il n'aurait pas payé, 
'' et que par conséquent ce n'est que par er« 
" reur qu'il l'a fait ? Mais l'Article 1377 sup- 
'* pose un paiement effectué par Jean, tandis 
" qu'il devait l'ôtre par Pierre, ce qui le prouve, 
'' c'est la dernière disposition de cet article qui 
'* porte : " Néanmoins, ce droit (de répétition) 
" cesse dans le cas oii le créancier a supprimé 
^' son titre par suite du paiement, sauf le re- 
'* cours de celui oui a payé contre le véritabUdé- 
" hifeur ; or, quel est le véritable débiteur de la 
** somme payée par l'acquéreur au cessionnaire, 
'' au moment où se faisait ce paiement, et oii il 
'* n'y avait aucune éviction ? Evidemment c'é- 
'^ tait cet acquéreur, cet acquéreur seul. Pou- 
•* vait-ce être le vendeur? A aucun titre — ce 
'^ dernier ne devait absolument rien à son ces- 
" sioimaire. et si celui-ci se fut adressé à lui, il 
'^ l'aurait renvoyé à son acquéreur qui se trou* 
'' vait alors dans la plénitude de ses engagements 
*^ et dont l'obligation principale consistait à faire 
" ce paiement. S'il en était autrement à quoi 
" serWrait une cession ? " 

This argument appears to us conclusive against 
the ris;hts of an evicted purchaser to recover 
from the assignees the amount of the purchase 
money paid to them, not by error, but in dis- 
charge of an existing and lawful debt at the 
date of payment. 

The action as against the assignees is dis- 
missed, with costs against Blackburn, Mrs. di- 
vorced Vincent and Heirs Magon. 

On the action as against Mrs. divorced Yin- 
cent and other heirs Magon, Judgment is to be 
recorded for Plaintiff, for restitution of the price 
respectively received by the several heirs* with 
interest at 9 o[o from date of payment by Plain- 
tiff, and costs against Mrs. divorced Vincent 
and the heirs Magon. 



SUPREME COURT. 



CeSSIOK DE BIENS, — DifilTBITB HALHETTSEUX ET 
DE BOKKB FOI, — PeEUYB. 

CTeit à celui qui veut faire une Oemon de biens à 
prouver qu'il a été malheureux et de bonne foi^ 
même lorsqu'aucun créancier ne 8*appose à sa 
demande. 



Cessio BoiroBUM, — Debtor bedîo uirroBTUKATE 

ASJ> OP GOOD PAITH,— EvrOENCB. 

The Fetitioner tdho wishes to maie a Oessio Bono^ 
rum has to bear the burden of the proof that he 
has been unfortunate and of good faith^ even 
lohen no Creditor opposes his Fetition, 



Cxssio BovoBUK L. FOSSOYEUX. 

Before : 
The Honorable Mb. Justice Colht. 



"W. Ne^'toit, — of Counsel for Fetitioner. 
V. Laval,— Petitioner's Attorney. 



12/7» June 1866. 

THE COUBT : 

This was an application made by the Petitioner 
to be admitted to the benefit of a Cessio Bano^ 
rum, the object aimed at being the protection of 
the Petitioner's body against arrest, but, in no 
wise, discharge from liabilities, under the Ordi- 
nance of 186é. 

It appears, from the Petioner's examination, 
that he nas been unfortunate in his cane grow- 
ing speculations, and although the evidence is 
necessarily meagre in a case where the creditors 
have not deemed it necessary either to oppose 
or to call witnesses, yet so fieir as it goes, it is 
sufficient to show that the Petitioner has been 
of good faith. 

In "Cessio Bonorum" cases the Petitioner has 
to bear the burden of the proof that he has been un» 
fortunate and of good faith, I think this Peti- 
tioner has sufficiently made out this position, 
and it is satisfactory to find that his creditors 
have not objected to his application. I shall 
allow him to take the benefit of a Cessio Bono-' 
rum so far as that his person shall be protected 
as soon as he has signe.d his assignment to the 
Official Assignee, who, from the fact that no 
creditor chose to give notice of his claim, was 
ordered to act alone. But it is hardly necessary 
to add that the Petitioner is not discharged from 
his liabilities. He does not place himself within 
the provisions of the new Ordinance, and in fi^ct 
the point was not pressed by him. 



COURT OF BAHKRUPTCT. 



Dettxibme Faillite, — Litres tews QtrsLQiTE 

TEMPS SEULEMEKT JlTKST LA PaILLITE, — CES- 
TIPICAT, — PbOTECTIOK". 

Le failli qui fCaura tenu des livres que peu de 
temps avant sa faillite pourra être prive de sen 
Certificat et de la protection de la Cour, 



Second Baitkbuptcy, — Books itept some timzs 

OITLT BEPOAE THE DSCLABATICK OP BaITEBUPT- 

CT,— Ceetipicate,— Peotectioit. 
Jff^a Bankrupt has kept no books, save only en ih 
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vei*ge of his failure^ the Court fnay refuse him 
his Certificate and her protection. 



Bankbuptct M. APOLLON. 



Before Mb. Justice G-. B. Colut, Commissionep. 



A. FiTOT, Bankrapt*8 Attorney. 



Vlth JuneilBm. 

THE COURT : 

This Bankrupt moved for his Certificate which 
the Assignees contended he should not ohtain. 
The Bankrupt has already heen once hefore the 
Court, when he ohtained a second class Certifi- 
cate ; he began to trade again very soon after- 
wards, and fifteen dollars formed the amount of 
the capital with which he thought he might again 
set up a shop. The result has been very unfor- 
tunate, and, soon after» the Bankrupt was com- 
pelled to appear a second time before this Court. 
He kept no books for the greater portion of the 
time that he carried on his trade, nor can we 
find any reasonable trace of his dealings ; when 
on the yerg^ of his second failure, he opened a 
book, evidently for the purpose of coming into 
Court not quite unprepared with books; but 
from the boolc itself, very little can be gathered. 
Kor has the bankrupt's examination been satis- 
factory ; a trader must keep books ; the law re- 
quires it ; without them it is impossible to fol- 
low and to test the trader's dealings, and it is 
right that he should be punished if he acts in 
direct yiolation of the duty which the law makes 
it incumbent on him to perform. I must refuse 
this Certificate and also refuse protection. 

The Bankrupt may call his creditors before 
the Court, after a lapse of three years, to renew 
his application. 



SUPREME LCOCRT. 



DrVOBCE POUB CAUSE niTEBMEBTiK,— SiriCES ET 
nrJUBES OBATBS, — CODE ClYIL, AbT. 231. 



Husband and Wipe, — Ditobce roBfsPEciFic 
CAUSE,— Cbueltt,— Insults, — Blows, — C. C. 
Abt.231. 

JOHN THE WIFE,— Plaintifi". 

versus 

JOHN THE HUSBAND,— Defendant. 

Before : 

His Honor the Chief Judoe, and 
The Honorable Mr. Justice Colht. 



G-. Guibebt,— Of Counsel for Plaintiff. 
J. Slade and Banks, — Flaintifi^s Attomies. 



Defendant not appearing. 



l^th June 1866. 



THE COUBT : 

In this case, the wife demands a separation 
'* a vinculo tnatrimomi,'* on the ground of her 
husband's " excès, sévices et injures graves.** 

She bas established in eyidence that the mar« 
riage took place about 10 yearn ago ; that the 
Defendant is a man of irritable and ungOTomable 
temper ; that ior some years past he bas aban- 
doned himself to drinking ardent spirits ; that he 
has reduced himself to poverty and wasted all 
her means ; that he frequently applied the most 
abusive epithets to her ; that he has repeatedly 
stated to third parties that she was unfaithful to 
him, and frequented brothels ; that he caused 
their domestics to follow her when she went out, 
stating that he suspected she was going to a 
certain house of ill-lame which he named ; that 
he subsequently confessed that he had knowing* 
ly, and falsely made these charges against her ; 
that he, on one or Wo occasions, used personal 
violence to the Plaintiff; that he has latterly 
failed to supply her with any means ofliying, 
and thrown her and her children on the compas- 
sion and charity of her friends and relations. 

The Substitute Pbocubeub Genbbal has 
given his conclusions in favor of the Plaintifi^s 
demand. 

We are, therefore, of opinion that, on the proof 
adduced, of which we have just stated the sub- 
stance, the Plaintiff is entitled to the remedy 
which she asks. 

We therefore admit the Plaintiff's demand, 
and order that she does, within the time and af- 
ter the formalities allowed by law, present her- 
self before the Officer of the Civil Status of the 
Town of Port Louis, who is hereby authorized to 
pronounce the divorce. 

Costs against the husband. 



SUPREME COURT. 



MaITDAT et MAin[>ATAIBE, — LeTTBE de OHAyOE 
ou " CHEQUE." 

L'Administrateur d'une propriété sucrière qui, en 
paiement d*une dette de ta propriété, tire una 
lettre de change ou " cheque ** sur le propriétaire^ 
n*est point responsable du paiement de fa dette, à 
défaut du propriétaire, lorsqu'il a fait suivre sa 
signature de son titre d'Administrateur. 
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PsnrCIPAL AND AOEKT, — ISTLÀST) BlIJE. OP EX- 
CHANGE OK Che^fe. 

The Manager of a Sugar Estate who, in payment 
qf a debt of the Estate, has drawn an Inland 
Bill of Exchange or Cheque on the owner of the 
Estate is not bound to the payment of the same 
conjointly with the owner, when it is apparent 
on the bill that he has signed in his capacity of 
Manager, 



BOULLÉ,— Plaintiff, 

Versus 

COENE.— Defendant 

Before : 
The Honorable Mr. Justice Bestel, and 
The Honorable Mr, Justice Colix. 



J. L. Colin, — of Counsel for Plaintiff. 

B. BouLLÉ, — Plaintiff's Attorney. 

Hon. L. Abnaud, — of Counsel ior Defenda.it. 

J. PiOFiouT,— Defendant's Attorney. 



16^^ May, 1866. 

The Plaintiff, in this ease, alleging himself to 
be creditor of the Defendant upon two cheques 
or Inland Bills, signed by the latter, had lodged 
on the 9th January last in the hands of the Ho- 
norable James Edward Arbuthnot, in his capa* 
city of Judicial Sequestrator of the sugar Estate 
L^Union, at Flacq, an attachment to secure 
payment of the amount of the 2 cheques above 
mentioned. 

On the 15th of January last, he obtained a 
summons calling upon the Defendant to shew 
cause why the attachment should not be declared 
good and valid. 

On the return of the summons and on the ob- 
jection of the Defendant to the validation prayed 
for, the parties were referred to the Court. 

The matter was turned into a special Case in 
which the two cheques or Inland Bills are set 
out in the following terms :— 

" Au cinq Décembre prochain, fixe, je prie M. 
" E. Bazire de vouloir oien payer à M. J . Piat, 
" ou ordre, la somme de cinq cents piastres pour 
" travaux faits sur rEtablissement L* Union. 
** L'Union, le 80 Septembre 1865. F. Corne. 
" Adm." 

" Accepté à payer à Téchéance. E. Bazire, 
*' Mandataire par procuration Auth. des Héri- 
'' tiers Lanougarède. 2 Octobre 1865." 

'* Payez à M. Léonce BouUé» ou ordre, valeur 
reçue comptant. Port Louis, 2 Octobre 1865. 
r.Piat." 



" Au quinze Novembre prochain, je prie Mon- 
" sieur E. Bazire de vouloir bien payer à M. 
" J. Piat, ou ordre, la somme de cinq cents piu- 
*' très pour travaux faits sur rEtablissement 
** i' Union. X' Union, le trente Septembre mil 
'' huit cent soixante- cinq. F. Corne. Adm., 

" Accepté à payer le cinq Décembre,Port Louis, 
"2 Octobre, 1865. E. Bazire, Mandature par 
" Proc. Auth. des Héritiers Lanougarède. 

" Payez à Monsr. Léonce Boullé, ou ordre, ti. 
* leur reçue comptant. Port Louis le 2 Octobre 
'• 1865. J. Piat." 

These two Cheques or Inland BOls of £x. 
change not having been paid, the attachment 
aboie mentioned was resorted to. 

It is admitted in the special Case that the 
Defendant was Manager of the Sugar Estate 
i* Union when he drew the two Cheques above 
mentioned, and that the letters '^Adm." written 
under his name meant ^'Manager"' or ''Adminis- 
trator." 

It was admitted in Court that the Estate 
L* Union was the property of the Heirs Lanou- 
garède; and that E. Bazire who accepted tlie 
Cheques was, at the date of the acceptance 
thereof, the ''Mandataire par procuration au- 
thentique/' of the Heirs aforesaid. 

The question to be decided by the Court is 
whether the Defendant can be held personally 
bound to the pavment of the aforesaid two 
Cheques or Inland Bills of Exqhange, and whe- 
ther the Plaintiff has any right to attach monies 
belongiog personally to the Defendant. 

Jules Colin, of Counsel for the Plaintiff, con- 
tended that the Defendant was personally liable, 
and rested this personal liability on the follow. 
ing facts : lo. The Defendant had personally 
drawn the Cheques. 2o. That he had drawn on 
Bazire personally, and not on Bazire as agent oi 
the Heirs Lanougarède. 8o. That he had drawn 
in favor of J. Piat, or order. 4o. And that he 
had so drawn as Administrator or Manager of 
the Estate L* Union. 

Several articles of the Code and many autho- 
rities were auoted by Colin, in support of the 
liability of the Defendant, whom he stated to 
have contracted in his own name on the several 
grounds above stated and could not but be per- 
sonally bound. 

He further contended that the addition ex- 
pressed by the letters Adm. far from relieving 
him from all personal liability, merely strength- 
ened the rights of Plaintiff by pointing out to 
him another person equally habie, with himeelf, 
for the debt now claimed. 

Hon. L. ABNArn,on the other hand,argued that 
there was no doubt that if the Defendant had 
not divulged, as he had done, by the addition at* 
tached to his signature on the Cheques (vis) '• 
that he acted only as the Administrator or Hs- 
nager of •* L'Union'' Estate, the property of the 
Heirs Lanougarède. represented by E. Bazibe, 
the Détendant would have made mmself liable 
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> tho Plaintiff and othors wbo might have dealt 
ith him. Had he not thus taken care to in- 
>rm the original holder of the Cheque, and 
irough him, the present holder thereof, that he 
[tended not to contract in his own name, he 
ould undoubtedly have been held, in law, to 
avo contracted in his own name and on his own 
îcount. (Art. 1165 C. C.) Rut the intima- 
on conveyed to the origind bearer and to the 
resent holder of the Cheque by the letters 
[dm, that he intended to bind himself but in the 
>le capacity indicated by those letters (viz.) 
I Administrator or Manager of the Estate 
i' Union " the consideration for which the 
heques had ^een drawn, (viz,) for work and 
bbor done on the Estate L'Unian, the accept- 
nee of E. Bazire as Agent of the Heirs Lanou- 
arède, the owners of the Estate " X'î7»io«," 
iated on the very face of the Cheques are so 
lany intimations of the intention of the De- 
3ndaDt. of binding not himself, but the owners 
f the Estate, the Administration or Management 
f which had been committed to his care through 
tieir agent Eugène Bazire. And not having 
Dntracted in his own personal name or his per- 
Dnal account, he cannot be, nor is he personally 
able. 

JUDGMENT. 

The Cheques, when handed over to Piat, bore 
firee letters Adm,y metffing Administrator or 
lanager. 

This was an intimation to him of the capacity 
1 which the Defendant intended to bind him- 
elf and of the extent of responsibility he inton- 
ed to assume. 

Had this intimation proved unsatisfactory, 
*iat might have refused taking the Cheques. 

If at the time of the delivery of the Cheques 
him, the acceptances of Bazire appeared on 
be face thereof, this acknowledgment of the au- 
bority assumed by the Defendant was an addi- 
ional reason for refusing the Cheques handed 
ver to him. 

But far from refusing the Cheques, Piat ac- 
epted and disposed of them in favor of the 
^laintiil*. The latter, assignee of Piat must be 
•ound by the act and deed of his assignor, Piat 
ever having given credit to the Defendant but 
a his capacity of ^<fm. administrator or Mana- 
;er of the estate VUnion . 

The Plaintiff cannot recover against the De- 
endant personally . 

The action must be dismissed with costs. 



BAIL COURT. 



Appel n'uif Jugement de Maoistkat de Drs- 

TBICT,— DiPOSITION DES TÉMOINS,— EnQUÊTE 

pkeliminaihe,- Devoirs du Clerc de Dis- 
TRicT.— Okd. 32 DE 1852, Sec. 5, Arts. 61, è2 
105,109. 



Le Jugement d'un Magiêtrat de District n'est poê 
nul, lorsque les dépositions des témoins ont été 
prises par le Magistrat et non par le Clerc de 
District ; mais il en serait autrement s*il s'agiS" 
sait d'une enquête préliminaire, les témoignage» 
doivent alors être pris par le dit Clerc, 



Appeal from Contiction of District Magis- 
trate, — Summary Jurisdiction, — Prelimi- 
NARY enquiry,- Clerk of District Court, 
— Ord. 32 OF 1852, Sec. 5, Arts. 61, 62, 105, 
109. 

The District Magistrate is not hound to have his 
clerk in attendance to take down the evidence in 
criminal cases within his summary jurisdiction 
hut in those cases in which sttch Magistrate 
has merely to make a preliminary enquiry, the 
evidence ought to he taken down hy ths District 
Clerk. 



FAYORT AND Ors.,— Appellants, 

Versus 
THE QUEEN, -Eespondent. 

Before : 
The Honorable Mr. Justice Colin. 



E. Dupont, — Of Counsel for Appellants. 
L. Desperles,— Appellants* Attorney. 
S. J. Douglas, — Of Counsel for Respondent. 
J. BoucHET, — Kespondent's Attorney. 



23rd May, 1866. 

This was an Appeal from a Conviction of the 
District Magistrate of Grrand Port. The only 
point raised by Mr. Dupont, of Counsel for the 
Appellant, was that the Clerk of the Court was 
not in attendance to take down the Evidence in 
the case ; that such evidence was taken by the 
Magistrate himself, against the provisions of the 
law ; that there was consequently no Evidence to 
ground the Conviction appealed from. 

The Court : — ^I am glad that this point should 
have been once more raised before the Court 
and fully argued. The question is whether, in 
a criminal case, within his summary Jurisdic- 
tion, the District Magistrate is bound to havo 
his Clerk in attendance to take down the evid- 
ence. 

I am of opinion Ihat the formalities required 
by the Ordinance, in cases in which the Magis- 
trate has merely to make a preliminary Enquiry» 
and is incompetent to give a final Decision, do 
not apply to those cases which are within his 
summary Jurisdiction. 
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Let me say, first of all, that it is by the Dis- 
trict Magistrate Ordinance, criminal side alone, 
that the question is to be decided. This Ordin- 
ance, it is quite true, does not modify the organic 
law of the Country, but it traces out the proce- 
dure, it contains the machinery by which the 
organic law is put in motion, aud so far it abro- 
gates the Codes of Criminal Procédure. 

Now the text of this Ordinance is, in my opi- 
nion, quite clear, and show abundantly what has 
been tne intention of the Legislator : 

Arts. 61 and 62 of the Ordinance, under Sec- 
tion 5, (Examination before a Magistrate) pro- 
rides that the depositions shall be taken down 
in writing, as nearly as possible, in the very 
words of the witnesst^s, and that " they must he 
aigned hj the Magistrate and the Clerks This 
clearly applies to the preliminary Enquiries. But 
the law in eases withm the summary Jurisdic- 
tion of the Magistrate, far from repeating the 
same enactment, contains a totally difterent 
provision. According to the Art. J 05, under 
head : " Summary Jurisdiction," the Magistrate, 
when the prisoner denies the charge, " shall pro- 
ceed to obtain, receive and take down, in writing^^ 
the depositions of the witnesses. According to 
the next Article, the Magistrate has also to take 
down the substance of the prisoner's defence. 
Art. 109 also provides that " the Magistrate shall 
take minutes of the proceedings, throughout the 
case, and preserve such minutes, together tcith the 
informations and depositions ^ 

The duties of the Magistrate being thus de- 
fined, the Ordinance proceeds to examine those 
of the clerk. The clerk, according to Art. 100, 
amongst other duties, has the custody of the 
Becords of the Court, and keeps Minutes of the 
proceedings thereof, Ac. 

The difference, between the Magistrate's task 
and that of the Clerk, is quite clear from these 
Articles just quoted. The Magistrate taking 
down, in uniting, the depositions, or more gene- 
rally takes minutes of the proceedings, and the 
Clerk ke'jps those minutes. The reason of this 
difference is very simple. In case of prelimina- 
ry Enquiries, it is most important that the de- 
positions of the witnesses should be taken down 
as litterally as possible ; the prisoner , who is 
committed to the Assizes, and who is entitled to 
a copy of the depositions made a|;ainst him in 
the preliminary Enquiries, has a right to a cor- 
rect and almost literal copy ; otherwise his right 
of cross-examining the witnesses upon what 
they have said before the District Magistrate, 
would be paralyzed or curtailed. It is necessary 
that the prisoner should be enabled to compare 
what is said against him in the Court of Assizes, 
with what has been, by the same persons, said in 
the Court below. 

But when a Magistrate sits upon a case which 
he is competent to decide, what would be the 
use of the deposition being taken down at full 
length by the Clerk ? The Court of Appeal has 
no right to tiy the Decision of the Magistrate 
as to facts, and as to the Evidence. All the 
Court of Appeal can do is to diminish the 
ftmount of the punishment, and for that purpose 



the Magistrate has to take down the substance 
of the evidence. 

Therefore I am satisfied that the absence of 
the Clerk from the Court does not vitiate the 
proceedings in this case, and that in consequence 
the Conviction ought to be maintained. 

? But although I am satisfied that there is no 
nullity arising from the fact that the District 
Clerk was not in attendance, I must add that I 
am far from blaming those Magistrates who re- 
quire the presence of their clerks. 

The Magistrate should take down the deposi- 
tions, if the Clerk does so likewise, there msj 
be no harm ; but I have not to decide this point. 

In this case the question raised is this : Is a 
summary Conviction null and void because the 
depositions have been taken down by the Magis- 
trate, (the Clerk not being in Court ?) I am 
clearly of opinion that it is not. 

The Appeal is accordingly dismissed with costs. 



SUPREME COURT. 



COKTRE-LETTBE, — SOIT STBACTIOJT FBAXTDULEUSE 
ALLiaUÉB,— IkTEKEOGATOIBE DV DiFEKDEITH, 

— C0MMENCEME2ÎT DE PBEUVE PAR ECBXT, 

PeEUVE TESTIMONIALE BEJETEE, — A&T8. 1341, 

1347, 1348, C. C. 

Lorsqu'il fCy a pas de commencement de preuve 
par écrit émanant du défendeur, et qu^ ce <for- 
nier aura été examiné sans qu'il puisse rien 
être inféré contre lui de ses déclarations^ la 
preuve par témoin ne pourra être admise pour 
prouver ta soustraction frauduleuse d'une contre 
lettre, 

^existence de cette contre-lettre devra avant tout 
\ [être prouvée. l 



" COKTBE-LETTBE." — FEAUDULEITr ABSTBACTI02Ï 
ALLEGED, — DeEEÎÏDAKT'B EXAMINATIOK,— Be- 

GiN»io or PBOor is WEiTmo,— Oeal kvidknce 
BEJECTED,— c. C. Abts. 1341, 1347, 1348. 

No oral evidence shall he admitted to prove the 
fraudulent abstraction of a'' contre-lettre,'' the 
Defendants having been duly examined and no- 
thing in his declaration going against him^ unless 
the existence oj the same should first he eeta* 
hlished, and there already exists a beginning of 
proof in tcriting. 



HEBMANS AND WIFE,— Plaintiffs, 

Versus 
GOURDIN,— Defendant. 
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Before : 
The Sonorable Mb. Justice Bestel, and 
The Honorable Mb. Justice Colin. 



Hon. L. Abnaud,— Of Counsel for Plaintiffs. 
J. PiGxiouT, — Plaintiffs* Attonicv. 
J. CoLiK, — Of Counsellor Defendant. 

E. ViCTOB, — Defendant's Attorney. 



16th May, 1866. 

In this case, the Plaintiffs, in the respective 
capacities assumed by them, in the Declaration, 
seek from the Court, a Judgment which shall de- 
clare and adjudge that the plot of ground men 
tioned in the Declaration is the property of the 
Plaintiffs for liSth each, (the last 1 [5th be- 
ing the property of the minor Pierre Gourdin,) 
with costs against the Defendant. 

The demand is made on the allegation, by the 
Plaintiffs, of the existence of a *• contre-lettre " 
given by the Defendant to the late Joseph Gour- ' 
din, acknowledging the fact that the said plot of 
ground, of which jpe Defendant was the appa- 
rent owner, was verily and truly the property of 
the late Joseph Gourdin, with a promise that the 
same should oe transferred in his, the late Jo- 
seph Gourdin's name, whenever the latter should 
require it being done. 

It is further alleged that the Defendant hav- 
ing got improper possession of the *' contre 
lettre " so given by him as aforesaid, which was 
in the custody of the widow of the late Joseph 
Gourdin, now refuses to give back the same and 
to transfer to the Plaintiffs their share and por- 
tion of the ownership and property of the said 
Îlot of ground apparently vested in him, the 
)efends^t. 

Hon. L. Abnaud, for the Plaintiffs, examined 
the Defendant for the purpose of deriving from 
his answers a beginning of proof, so as to let in 
oral Evidence to prove the existence of the 
" contre-lettre " and the fact charged {viz ;) of 
the undue taking possession by the Defendant 
of the alleged " contre-lettre." 

After the personal examination of the Defen- 
dant, Mr. Abkattd put into the box a witness to 
prove the existence of a " contre-lettre.'* 

This oral evidence was objected to by Mr. J. 
CoLiy who rested his objection on Art. 1341 and 
1348 C. C. 

Mr. Abnaud's answer to this objection was 
that the refusal of Defendant to produce the 
" contre-lettre " which he had been summoned 
to bring with him into Court rendered secondary 
proof of the existence of the " contre-lettre " 
admissible. There being no duplicate of that 
Instrument, parol Evidence was the onlyproof 
which can be resorted to, especially in presence 



of the statements of Defendant on his examina- 
tion, rendering the existence of a "contre-lettre " 
so highly probable. 

JUDOMEKT. 

Mr. Justice Bbstel: Two allegations are 
made in the Declaration : lo. The existence of 
a *' contre lettre " ; 2o. The unlawful removal by 
the Defendant of the same from the custody of 
the widow Joseph Gourdin. 

It is evident that proof of the undue taking 
possession, by the Defendant, of the alleged 
" contre-lettre " cannot be gone into before the 
existence of such " contre-lettre " shall have 
been first established. 

Parol Evidence is not to be allowed to that 
end (Art. 1341 C. C.) without the existence of a 
•* commencement de preuve par écrit." (Art. 
1347, C. C.) 

Do the personal answers of the Defendant lead 
to the inference of the probable existence of the 
alleged ** contre-lettre '* ? From first to last, the 
Defendant has adhered to his statement that he 
was and still is the only true and lawful owner of 
the plot of ground. — 2o. His parents having re- 
sided on the ground with all their family, the con- 
tinuance of the widow and children, since the fa- 
ther's death up to this day, without payment of 
rent, is a fact which taken alone or in connec- 
tion with his assertion of being the owner of the 
land in question, does not necessarily imply that 
the father was owner of the land. This fact may 
be the result of feelinçs of the highest order, 
(viz :) of reverence to his aged parents, and of 
brotherly love to his brothers ana sisters. If so, 
the presumption must be in favor of the truth of 
his assertion that the property is and has al- 
ways been his and not his father's, as alleged. 

The facts elucidated by the Defendant's exa- 
mination, therefore, far from rendering probable 
(Art. 1347 C. C.) the existence of the alleged 
" contre-lettre " most strongly militate against 
it, as well as against the making away with an 
Instrument, the existence of which is anything 
but probable. 

Whether we refer to article 1341 or 1347 
C. C, we find ourselves, for the reasons above set 
forth, under, the necessity of refusing the oral 
Evidence tendered, with costs. 



SIPREHE COURT. 



CoNcoBDAT coxvEirnoxyEL, — Billet a obbbe, 
Pbêtb-kom, — Sebsient sitpplétoibb. 



Abbai^obhekt by d££d, — Pbomissoby note,- 

PbÊTB-WOM, — SUPPLEMENTABT OaTH. 
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EMILE SEEBET,— 



DECISIONS OP THE 

Plaintiff. 



versus 
WIDOW BABNABD and Ors.,— Defendants. 

Before : 
The Honorable Mb. Justice Bestel, and 
The Honorable Mr. Justice Colin. 



.Colin, —Of Counsel for Plaintiff. 
V. Delaine, —Plaintiff's Attorney. 
W. Newton, — Of Counsel for Defendants. 
W. Hewbtson, — Defendants' Attorney. 



ISth June 1866. 

Mb. Justice Colin : — This was an action 
brought by the Plaintiff against the Widow and 
Heirs of the late Joseph Barnard, and Joseph 
Barnard the son, personally, the latter sued as 
endorser of the note sued upon, to recover the 
sum of jJlOOO, the value of a promissory note. 

The Plaintiff had not consented to become a 

S arty to the private agreement between the late 
. Barnard and his creditors ; and as this Ar- 
rangement was not made under the control of 
the Court neibher had it in any way been con- 
firmed by the Court, it could not bind the mi- 
nority of the creditors who dissented from its 
proposals. 

It was attempted to show that Serret, the 
Plaintiff, was not the bona fide owner of this 
note, but that it belonged in reality to another 
party who would have been barred from suing 
thereon. Any reasonable proof of that fact 
would have necessarily been fatal to the Action. 
But no such proof was made, and the personal 
answers of the Plaintiff, although not so satis- 
factory as they might liave been, and although 
from their nature sufficient to have induced the 
Court to permit the Defendants to adduce parol 
Evidence of the facts attempted to be proved, 
<lid not make out or confess that the note sued 
upon was the property of some other person not 
entitled to sue. The Defendants have not ap- 
plied to support their position by parol Evidence, 
and the result must be that Judgment must go 
in favour of the Plaintiff provided that he do 
take the supplementary oatn to the effect that 
the note sued upon is bona fide his property, and 
was his property on or before the 25th day of 
February 1864, otherwise a nonsuit to be en- 
tered. 

Costs to follow the Judgment. 



SEPREME CODRT. 



Concobdat conventionnel. — Obligatio5 m 

DONNEE DES BILLETS D'UN TIEBS EN PAIEMEST 
DES BILLETS DU D^BITEUB. — ACTION EN D03f- 
MAGES ET INTKBÉT8. 



AbBANOBMENT BT DEED. — OBLIGATION TO BBM- 
VEB PbOMISSOBT NoTES OF A THIBD PÀBTT 
IN PAYMENT OP THE DEBTORS' PrOMIBSOKT 

Notes — Action in damages. 



P. MOLLIÈRES THE WIFE,— Plaintiff, 

vertus 

WIDOW J. BAENAED AND OTHEES,- 
Defendants. 



Before : 
The Honorable Mr. Justice Bestel, and 
The Honorable Me. Justice Colin. 



J. L. Colin ; —Of Counsel for Plaintiff, 
V. Delaine ; —Plaintiffs Attorney, 
W. Newton ; — Of Counsel for Defendants, 
W. Hewetson ;— Defendants' Attorney. 



[13/A June, 186G.] 

This was an action brought by the Plaintiff, to 
recover from the Defendants, widow and heirs of 
the late Joseph Barnard, five promissory notes 
made by one Martin Moncamp and endorsed hj 
H. Lemière, which the late Joseph Barnard had 
promised to hand over to the Plaintiff, on re- 
ceiving back his o^ti promissory notes endorsed 
by Joseph Barnard Junior, or in case such notes 
could not be delivered to the Plaintiff, the 
amount thereof, to wit : five thousand dollars. 

The Defendants pleaded that by a certain 
agreement passed between the Plaintiff, amons 
others, and the late J.^ Barnard, the Plaintiff had 
undertaken not to take judicial proceedings 
against the late J. Barnard. 

J. L. Colin, for Plaintiff and W. Newton, for 
Defendant, were respectively heard. 

JUnOKENT. 

Mr. Justice Colin : The case is similar to 
one tried, on the same day, between the sm^ 
parties, before this Court, and in which the 
Court held that the Plaintiff was estopped by 
her agreement from suing the Defendanî 
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It appeals from two documents dated, the 
first : 25th of February 186é and the second, the 
tenth January 1865, that the creditors of the 
late Mr. Barnard consented to allow him time 
to work his Sugar Estate "Aatrœa,'* in order to 

Ïay^ o£P the li^ilities he had incurred. The 
^laintiff is a pariy to the agreement, which she 
signed. 

This ^reement was made out of Court, and 
has not been confirmed by the Court, but al- 
though, on that account, not binding upon the 
•creditors who have not consented to it, it must, 
like all other contracts of this nature, be sup- 
ported, and receive all its legitimate importance. 
The Plaintiff is therefore stopped from carrying 
on proceedings against the Defendants. There 
is no difference between this cause, and that al- 
ready tried by the Court. The late Mr. Barnard 
was to giye promissory notes of one Martin Mon- 
camp, in payment of his own, but in default 
thereof he would necessarily be bound to pay 
his own, and if not for the estoppel drawn from 
the agreement above alluded to Judgment would 
have gone against the Defendants for the amount 
claimed ; and this is precisely what the Declara- 
tion aims at. The cufierence attempted to be 
shown from the supposed fact that this should 
be construed as a question of damages is not te- 
nable ; it is a debt, and nothing but a debt ; the 
Declaration never alludes to damages at all, and 
very nroperly so; the Court would not have al- 
lowea that to be done, by a side wind, which 
may not fairly and legally be done directly. 

Judgment must go for the Defendants with 
costs. 



COUBT OP ASSIZES. 



Ikpakticibb, — Aliénation MiasTTALB, — Té- 

MOINS,— DiTEBTTIOir PB0VI80IBB BB I/XCCVBÈE. 



iNFAimCIDE, — iNSANITr, — PbOFBSSIONAL AND 

onniNABT WITNESSES, — Pbovisional deten- 
tion OF THE PBISONEB. 



THE QFEEN 

Versut 

POINEE. 

Before Bh Sonor ths Chief Judge. 



The Hon. W. Q-. Dickjson, Procureur and 

Advocate General, — for the Cbown. 
H. LiONNET, — Of Counsel for the Prisoner. 



• I5th Jume, 18G6. 

The prisoner was accused of the murder of her 
fnfant child. Her Counsel submitted a Flea of 



insanity in bar of proceeding lo trial. Various 
witnesses were examined. The leading points 
in their evidence is noticed in the charge of the 
Judge. 

Counsel addressed the Court and Jury. 

The Covbt : Gentlemen of the Jury, in the 
present enquiry you have a duty to perform of 
a delicate nature and certainly not without dif- 
ficulty. You have to consider questions directly 
and most closely affecting that mysterious thing, 
called the human mind, and you wilt have to de- 
cide, looking at the evidence which has been 
laid before you, whether the prisoner is now in a 
fit state to be sent to trial, or whether she is so 
far berefb of ordinary reason, that she ought not 
to be made to undergo, at present, the ordeal of 
an investigation before a Court of Criminal In- 
quiry. 

In the outset, one thing seems quite clear. 
The prisoner, we are told by all the witnesses, is 
in the same state at present as she has been for 
some months past We maj[ therefore accept 
as applicable to her present situation what tne 
witnesses have observed in her appearance, de- 
meanor, and conduct generally, for the last 5 or 
6 months. Now, I have farther to state to you 
that the law presumes and necessarily presumes, 
that when a person is charged with a crime, he 
has that orainary average amount of intellect 
and intelligence which makes him responsible 
for his actions to the laws of his country. This 
presumption the prisoner must displace through 
nis Counsel before he can escape the necessity 
of standing his trial, when an Imbrmation is pre- 
ferred against him by the Cbown. In other 
words before you can find that the prisoner is 
not a fit subject for immediate trial, you must 
be satisfied that she has established her mental 
deficiency by undoubted evidence. To what 
extent that deficiency must be proved to exempt 
her from being, at once, put on her trial, we 
shall see by and by. 

You will observe. Gentlemen, that the wit- 
nesses examined in Court have been of two 
classes, professional medical gentlemen, and ordi- 
nary witnesses who knew the prisoner, but who 
do not profess to have made cases of mental 
disease or aberration their particular study, 
more than you or I have done. Now I must 
warn you that you are not entitled to look at the 
evidence of the medical men as that of Experts^ 
in that sense that their testimony is to be accept- 
ed by you as matter of fact, on which alone 
you aro to decide the issue you are trying. 
We are always happy to have the assistance of 
professional men in Courts of Justice, but this is 
not a case where their opinion is to be taken as 
conclusive. In some instances we rely upon 
their opinions as decisive of a particular point in 
the enquiry. Por example we have medical men 
before us almost daily, I atn sorry to say, in 
cases of homicide. They tell us after careful 
autopsies, or examinations of the dead bodies, 
what the cause of death was, in each particular 
instance. When their testimony is clear and 
unhesitating, we accept it as conclusive, in 
those enquiries, because the knowledge and skill 
acquired by them from long study and minute 
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acqnamtanoe with the orgftnizatkm of the hu« 
man frame enable them to speak with reliable 
certainty on points with which ordinary persons 
however well educated are not familiar. 

But in cases of Inquiry into the state of a per- 
son's mind, we do not attach the same impor- 
tance to their opinions. We do not, of course, 
reject such witnesses, but we take them merely 
as other witnesses, as persons of education, 
some of whom may have made cases of insanity 
their peculiar stuay and we combine their évi- 
dence with that of the other witnesses, judging 
of the whole proof according to the opportuni- 
ties of observation which the different witnesses 
may have had of the party whose mental condi- 
tion is under investigation, the general intelli- 
gence and appearance of each witness in the 
box, and the other ordinary principles which we 
apply to oral testimony. 

You have had the evidence of the husband of 
the prisoner, of the matron of the jail where she 
has been confined, and of three eminent medical 
gentlemen. (The leading parts of the evidence 
were here read to the Jury.) 

Tou will remark, gentlemen, that there is con- 
siderable difference of opinion among the wit- 
nesses, but you will judge of the facts to which 
they speak and draw your own conclusions. The 
opinions of the witnesses may, more or less, as- 
sist your judgment, but they must not supersede 
your judgment. Tou must look at the case, if I 
may use the expression, with your own eyes, in 
all the light which may have Deen shed upon it 
from any quarter, but you must not look throueh 
the eyes or adopt the conclusions of any of the 
witnesses, unless you, yourselves and fer yoiuv 
selves, concur in those conclusions. One thing 
is evident : The prisoner is not an idiot, she is 
not by any means totally deprived of reason. She 
could do the usual house- work performed by fe- 
males in her position, and in the Jail she acqui- 
red enough of croole in a few weeks to be able 
to converse with other persons in that language. 
On the other hand all the witnesses agree in 
saying that she is " not like other persons." 
Every one says she is •* peculiar,'* and has been 
BO from the beginning of this year, or for about 
a period of six months. Her peculiarity consists 
in a vacant and unmeaning stare of the coun- 
tenance, suddenly and frequently changing a 
smile or laugh where there is nothing to laugh 
at, and the matron of the jail, who is both 
intelligent and has seen many insane persons, 
says that her conduct is quite similar to what 
she had remarked in cases of undoubted insani- 
ty. Her appearance attracted the attention of 
Dr. CuBBiB, the Chief Medical Officer of the 
Colony, the first time he saw her, when she was 
standing in a crowd of other prisoners. Before 
he heard any thing about her, he remarked to 
the by stander, *• that woman is of weak mind." 
At one time the witnesses tell us that she has 
" an unnatural subserviency " to those around 
her, the next moment she evinces " a most obs- 
tinate resistance " if she his not aJlowed her 
own way. If she is only touched in passing by 
any person, and often, even without any appa- 
rent cause at all. she screams out, becomes vio- 
lent, furious and outrageous, and requires to be 
put under restraint. She walks up and down 



the prison yard, with her arma folded and with a 
defiant air and carriage, making s31j obsenr»- 
tions on the visitors. Such conduct is» as I dara 
say most of you are aware, quite common in 
the places of detention of the insane, and the 
witnesses agree that she is not pretending insa^ 
nity. She gives no reason for killing her child, 
except that she did it ^ eomtne ça tnéme^ i^, : be* 
" cause she did it." Some of the witnesses are 
of opinion that she is quite aware of what she is 
accused of, and why she is here to-day, and that 
she can instruct her Counsel for her aeifense, lika 
any ordinary similar prisoner. Others are of a 
totally different opinion on all those points. I 
recommend you, gentlemen, to look carefully at 
the prisoner, as she stands before you, and 
draw the conclusions which you think her ap* 
pearance and demeanor may warrant. I have 
done so, and I must say that my impression ia 
that this woman is not, at present, a fit subject 
for trial. But, you know, my opinion in such a 
matter is not binding on jou, for the Decision of 
the question is entirely within your department 
and your competency of the circumstances of 
the death of tne child. We know, I may say, 
absolutely nothing, at this stage of the enquiry» 
beyond tne admitted fact that it was about 3 
years old and was killed some weeks ago hj tào 
prisoner, its own mother. What the Section of 
a mother towards her own child is, we all know 
from the experience of daily life and the 
testimony of Holy writ itself How hx the 
little we know of the death of the child 
can assist you in the present, you will judge» 
but, certainly, the destruction of her own 
child by a mother in possession of her reason, is 
a thing most unlikely to happen. 

It is clearly proved that the prisoner is not, 
on the one hiuaa, like ordinary persons, in regud 
to mind and intellect, nor on the other, an ab- 
solute idiot. All the witnesses agree that she is 
not like ordinary persons but is very peculiar in 
her manner. But you must judge or that peca- 
liarity by the facts sworn to, for. a mere slight 
pecuuanty can never render a person unfit for 
trial. But without being altogether deprived of 
reason, a person may be in mind as to he totally 
unfit for trial. If she knew the nature and qua- 
lity of the act which she committed, your " ver- 
dict ". will be for the Cbown, it mil be the 
opposite if you find that (she did not know 
what she was doingj Tou will probably con- 
sider the statements of the matron of the 
prison as very important in the case. Db. Cub- 
bib also, who heard the whole or nearly the 
whole of the evidence before being put in the 
box, gave us clear and distinct evidence : " He 
" thinks the prisoner has only a vague idea of 
" what is going on and coula not inform her 
'' Counsel of anything pertinent to her case. '* 

He is of opinion '' that the prisoner's mental 
*' deficiency is morbid, arising from insanity ap- 
" preaching to idiotcy. Such imbecility as woiud 
** render the person unfit for trial. " 

The Jury retired and after consultation re- 
turned a " verdict " that " the prisoner is in- 
sane and unfit for trial " 

I The Court ordered the prisoner te be detained 
provisionaUy in strict custody in such place of 
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détention as His BxceUeney the G-ovemor might 
order» nith the view of having the proper meana 
employed for the recovery of her mind. 



COURT OF ASSIZES. 



Mettbtre, — Junx,- Peine de Mobt,— Ebbefr 
IMPUTÉE AU Chef Jueé, — Affidavits, — New 
Thial. 

La Cour fie prendra point connaissance» éC^Affida- 
vîts ** de Jurés ayant pour hut d* établir que le 
*• Verdict " du Jury est le résultat de Vincon- 
duite de certains jurés dans la Chambre des dé- 
libérations. 

Mais elle admettra les " Affidavits " qui tendront 
à prouver que le ChrfJuré a commis une erreur 
en prononçant le ** Verdict* en Cour. 



^UBDEB, — JUBT, — SENTENCE OP DeATU, — Al- 

leqed ebbob op thb fobeman,— affidavits, 
— ^New Tbial. 

Affidavits of Jurymen wiîl not he admitted in sup- 
port of allegations that the Verdict returned in 
open Court was the result of misconduct on the 
part of the Jurymen tliemselves in the jury-room. 

But affidavits win he received as to tohat took place 
in open Court when it is alleged that the Bore- 
man committed an error in reporting the Verdict 
to the Court. 

THB QUEEN 

Verstts 

NABSATE. 



Before : The Full Bench. 



A^'lÎgS^' } ^^ Ooûï^»®^ ^op the Prisoner. 

11th July 1866. 

In a trial for murder, a verdict of '' ffuiUy " 
by a majoritv of 7 to 2 was returned by the 
foreman of the Juxy, in open Court, as usual, 
and sentence of death was pronounced. 

Some days thereafter certain afiGidarits were 
made by some of the Jurors tending to shew that 
the foreman had committed a mistake in includ- 
ing the name of one of them in the majority. 

Under a Bule to shew cause why the wole pro- 
ceedinffs should not be set aside and a new-trial 
granted, the Court held that the fact of whether 
the foreman had or had not committed a mistake 
in returning the verdict in open Court, might be 
inquired into by the affidavits of the member» of 
the Jury, and being satisfied on their affidavits 
that the foreman had not committed a mistake, 
the Bole was refused.. 



The following authorities were quoted and re* 
lied on in this case : Obeenleaf, on Evidence 
(American) §252. — Phillipps, ou Evidence Y^ 1 
l?age 182. — Dickson» Law of Evidence. (Scotch) 
V. 2. § 1839 Ac— Taylob, on Ecidence^ 864. 
(Edn. 1858).— Best, on Evidence, Page 689.— 
8haJcer v Graham 4. Meas and Wets, 721. Bur- 
guess y Langley 5. M. and Qr. 722. Vasie v 
Delavel, Term Reports, v. I. p. 11 and Babne's 
Notes. — Best, on Evidence. Page 688. and 
Tatlob on Evidence, § 863. — Cogan v Ebden. 1, 
Burrows 383.— -E<?re« v Jouelly. B. and Adolph. 
IV; 681. 

The Judgment of the three Judges which ex- 
plains the nature of the case was aa follows : — • 

THE COUBT. 

The motion which has been made in this case 
touches matters of high and grave importance 
in the administration of Justice by Jury-trial. 
We are called upon to set aside the whole pro- 
ceedings in a trial for murder, where every legal 
solemnity was duly observed from its commence- 
ment to its dose, and where after a long and pa« 
tient investigation, a verdict of " guilty " by a 
majoritv of 7 to 2 was returned by the foreman, 
was duly recorded in open Court and was neces^ 
sarily followed by a sentence of Death. 

We are now a ked to annul all that has been 
done and to grant a new-trial on certain affida- 
vits made 4 or 5 days after the trial, by three 
of the Jury, of whom one has stated that his vote 
was erroneously classed with the majority by the 
foreman, the result of which would necessarilv 
be, that the Juiy stood, in point of fact, 6 to 3, 
in other words that no legal verdict was arrived 
at, as by our local Law a majority of 7 to 2 is 
required to make a verdict. The affidavits of 
the other two Jurymen have only a comparative- 
ly slight bearing on the question of whether the 
alleged mistake did or did not take place. 

On these affidavits being submitted to the 
learned Judge who tried the case, a reprieve 
was granted till the matter should be heard be- 
fore the whole Court. The motion having been 
opened before us by the Counsel for the prison- 
er, was resisted by the Public Prosecutor as al- 
together incompetent and inadmissible. He con* 
tended, with great force of reasoning, supported 
by reference to numerous authorities in the 
Law of England, the system which must guide 
us in such an enquiry as the present, that on 
grounds of public Policy^ the verdict of a Jury 
cannot he allowed to he impeached hy affidavits of 
individual Jurymen as to what took place within 
the sacred precints of their Chamber of delibera- 
tion. He therefore maintained that the Court 
could not even look at the affidavits and that the 
motion must de piano be refused. 

It appears to us that there was a distinction to 
be maae, at this point of the discussion. 

We were of opinion that we ought to look at 
the affidavits, ^r the purpose of ascertaining 
clearly what the allegations really amounted to, 
in other words, that the Court might be seized, 
to use a familiar expressicm, with the motion and 
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îti grounds as actually pressed upon our atten- 
tion, but that such an inspection of the affida- 
vits must be under the stnctest reserve of the 
question whether the affidavits of Jurymen, as 
to what took place in the Jury-room, eauld he 
admitted ai evidence to any extent whatever. 

We entirely concur with the Judges in Eng- 
land, who have repeatedly ruled on grtunds of 
public Policv, that affidavits of Jutymen are not 
to he admitted, in support ofalUgatwns that the 
verdict returned in open Court teas the result oj 
misconduct on the part of the Jurymen themselves, 
in the Jury-room. To permit a proof of real or 
merely alleged misbehaviour, by the affidavits of 
the Jurymen themselves, would open so wide a 
door to fraud and malpractices, after the trial, 
that it might almost be said, if such inquiries 
were to be tolerated, that no verdict would be 
safe. But we think that affidavits of Jurymen 
may be received as to what took place in open 
Court, when it is alleged that theforemsn com- 
mitted a blunder in reporting the verdict to the 
Court. To this extent, viz : the rectification of 
an alleged blunder or error by the foreman, we 
think both in principle and on authority that 
such a^davits are admissible in evidence. 

It may be said that the Jurymen are all pre- 
sent in Court when the verdict is given m and 
hare the best of all opportunities of correcting 
it. if it is erroneous ; but it must not be forgot- 
ten that as unanimiiy is not required here as m 
England, individual Jurymen, when the verdict 
is given by a majority have less certainty that 
their opinions have been correctly recorded, and 
their silence when the verdict is stated and re- 
corded in Court, is not so conclusive that the 
verdict reported is the true one, as it is m Eng- 
land. 

We accordingly perused the affidavits and ha- 
ving done BO we made an order allowmg the 
Crown to put in the affidavits of the other mem- 
bers of the Jury, limited to the question whe- 
ther the foreman did or did not make a mistake 
in returning the verdict as standing : 

« Guilty " by 7 to 2. 

These affidavits have now been submitted to 
the Court, along with the affidavits originally 
put in for the prisoner, and Counsel have been 
fully heard on both sides. 

We have very carefully considered the whole 
matter and we have arrived at the conclusion 
that the prisoner has failed in proving that there 
was a mistake on the part of the foreman in gi- 
ving in the verdict of Guilty by a majority of 7 to 
2 ; we are satisfied that the verdict, as recorded 
at the trial, was the true verdict in the case. 

The Eule is therefore discharged. * 



0»I)BT»FA88IB8. 



•In complianoe witli this Judgment the 2ith July was 
«Dpointed for the exeontion of the Sentence of death paa- 
eed on the Prisoner; when on the 23rd a Petition Binned 
bT a certain nnmber of the members of the Bar and of the 
Mblio was presented to His Excellency the Ck)Temor 
against the oanying ont of the Sentence which was accor* 
P ingly oommnted into 20 years hard labonr. 



Hoif icmE nrv OLOiïTAiBE, — C. P. Abt. 289. 

Quels faits sont nécessaires pour rendre le cavalier 
responsaible de la mort occasionnée par son aie- 
val. 

IjrroLU5TABT HOMiciDB, P. C. Abt. 239. 

What facts are necessary to make one responsible 
for the death caused by his horse. 



THE QUEEN 

Versus 

H. W. TUENER. 

Before Sis Honor the Chief Judge. 

H. LioKKET,— Of Counsel for the Prisoner. 

ISth March, 1866. 

In this case, the Information, under Art. 239 
of the Penal Code, set forth that the prisoner 
being mounted upon a certain horse which he 
was then riding upon and along a certain hifh 
road, leading from Pamplemousses to Flacq, did, 
then and there, ride the said horse along the said 
road at a furious rate of speed, and did so unskil- 
fullj» negligently and imprudently^ ride and ma- 
nage the said horse that it did strike, overthrow, 
injure and kill one Jeanne Bonne, then and there 
walking along the said road, and the prisoner did 
by unskilfulness, imprudence and want of cau* 
tion and negligence, involuntarily commit homi- 
cide, against the peace of our Ïmj the Queen, 
Ac. 

The evidence shewed that the deceased, who 
was a frail and deaf old woman, upwards of se- 
venty years of age, was walking along the side 
of a public road, about 18 feet broad, with a 
small ditch at each side, when the prisoner, one 
of the mounted Police of the Colony, came up 
riding at a great pace and suddenly turning hia 
horse round at the spot where she was, the ani- 
mal threw out one of its hind legs and struck 
the woman a fatal blow on the head. 

It was also shewn that the horse was of a vi- 
cious temper and difficult to manage, that he had 
previously thrown several persons and among 
others the prisoner. 

The Couet : — Gentlemen of the Jury, this is, 
plainly, not a serious case againat the prisoner 
whatever view you may take of it. Tou must 
be satisfied that the death of this poor old wo- 
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man was caused, either by the imskilfulness, or 
imprudence, or want of caution, or negligence of 
the prisoner. It is not necessary, under our 
]aWy that all those elements of responsibility 
should exist in any case, it is enough if you find 
any one of them proved. You will have to say 
whether any one of these things has been esta- 
blished as a fact in the case. You must not 
exact the highest skill in horsemanship from the 
prisoner, or any other person who uses a horse, 
it is enough if you are satisfied that he posses- 
sed the common average skill of every day life. 

It has been said that the horse being of a bad 
temper, the prisoner should have ridden him the 
more prudently and cautiously ; this may be so 
far true, but on the other hand you will judge 
whether the fact of the horse being a vicious ani- 
mal is not in favour of the prisoner, as he was obli- 
ged to ride that particular horse and had no choice 
of his own. May you not think that, on truth, 
the horse being put by the prisoner to his speed 
as he believed he had caught certain parties in a 
contravention of the law of the high-way, be- 
came unmanageable and could not be pulled up 
in time, before reaching the deceased. Besides 
as you are aware, and the witnesses have stated 
that, a horse suddenly wheeled round by his 
rider, very often throws out one of his hind 
heels, and though the life of an old frail person 
must be protected as well as that of other per- 
sons, it certainly is a circumstance in favor of 
the accused here, that the deceased from the 
frailties of age, was not able^ to get out of the 
way, as most probably, a youliger person would 
have done. 

The Jury retired, and in a few minutes re- 
turned a verdict of ** not guilty." 



COl RT OF ASSIZES. 

Homicide ixtoloîîtatbe — Corps et blessitjies 

ATAXT OCCASTOÎTÎÏB LA MOBT SANS INTENTION 

DE LA DONNER.— Pugilat— C. P. Aet, 228. 



iNVOLUNTAlir HOMICIDE — ^WoiTNDS AND BLOWS 

cattsing death without intention to kill — 
Fighting in the streets — Law op such 
CASES — Art. 228 of thk P. C. 



THE QUEEN 

Versus 

JAMES WHITE. 

Before His Honor the Chief Judge. 

W. Newton,— Ot Counsel for prisoner. 

29M May, 1866. 
The prisoner was charged, under Article 228 



of the Penal Code, " with having criminally and 
'* wilfully inflicted certain blows and wounds in 
" and upon the body of one John Corby, without 
** intention to kill the said John Corby, but 
" which, nevertheless, occasioned the death of 
" the said John Corby, against the peace of our 
" Lady the Queen, &c." 

The prisoner pleaded ** not guilty." 

From the evidence, it appeared that the pri- 
soner and the deceased had on the day in ques- 
tion, and being both in liquor, repeatedly fought 
with their fists, in different separate encounters, 
and that the fight was so far a fair one that they 
used nothing but their fists. On the last occa- 
sion the prisoner after fighting a considerable 
time stated aloud his wish to desist, and put his 
hands in his pockets, but the deceased attacked 
him afresh and after some time spent in wrest- 
ling and exchanging blows, the prisoner caught 
t lie deceased and t^rew him violently on the 
f;round. whereby his skull was fractured and he 
died, in a few hours of the injuries done to his 
head. The deceased was a bigger and stouter 
man than the prisoner. 

The Counsel for the prisoner maintained two 
points, ^r*^ : That he had only acted in self-de- 
fence, and second : That he was not responsible 
for the death of the deceased, being a conse- 
quence altogether unexpected of his fall on tha 
ground. 

ClIAUTEAr ET Hklie, y. 4, p. 10. 

THE COUHT. 

All fighting with the fists, like what occurred 
in this case, is unlawful, even if intended only as 
trial of strenj^th, for it is a deliberated breach of 
the public peace and such encounters almost ne- 
cessarily lead to the excitement of the violent 
passions of the combatents. To the earlier stages 
of those encounters of which we have heard in 
this case, there can be no room for the plea of 
self-defence, for both parties appear to have been 
equally eager for the fray and happily no se- 
rious result ensued. Latterly, however, there 
is more doubt on this point and you, gentlemen 
of the Jury, will have to consider, whether when 
the prisoner wished to desist, proclaimed his de- 
sire of doing so, and put his hands in his pockets, 
the fight was not really terminated and the sub- 
sequent attack made by the deceased was neces- 
sarily and therefore lawfully repelled by the 
prisoner using force against force. When a 
person is attacked by another he is entitled to 
defend himself with due moderation so that he 
does not go too far and in his turn become the 
agresser. 

But if you shall be of opinion that you can 
separate the last and fatal fight from thoee which 
preceded it, and can find that it was a separate 
combat in which the prisoner was obliged to de- 
fend himself when attacked by the deceased, 
you will probably think it only fair to make con- 
siderable allowance for the a^tation in which he 
was put, if he used more violence than might 
have Deen required to drive off his assailant. 

As to the second point, I must lay down to 
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70U, in law, that a person throwing another on 
the ground with yiolence is responsible for all 
the conséquences which may naturallj arise from 
such violence, as for example, from the head of 
the person coming forcibly in contact with the 
hard ground, and being thereby seriously injured. 
But, a person in such circumstances might not 
be answerable for the injury inflicted by the 
accidental and unknown presence, at the place, 
of any sharp, pointed instrument which might 
penetrate the skull, and be the cause of death. 

In the passage of the French authority 
quoted at the bar, we find the following 
Decision of the Cour de Caseation which ap- 
pears to me to be a very sound one and is en- 
tirely in accordance with the explanations then 
given to you. " II importe peu, pour Papplica- 
•* tion de TArticle 309 et suivants, qu'un corps 
" dur soit poussé contre une personne ou que la 
" personne soit poussée contre le corps dur ; le 
" caractère et les résultats de la violence sont 
" les mêmes. Ainsi le fait de saisir un individu 
" au corps, et de le jeter avec force, doit être 
" considéré comme un coup dans le sens des 
" Articles 309 et 311. Cass. 22 Août 1838. " 

Gilbert, Code Penal. Article 309 No. 8. 

The Jury retired and in a few minutes return- 
ed with a verdict of" not Guilty.'* 



BAIL COURT. 



Bequestbe, — Employe, — Abbieb^s de Salaibes, 
— Clôtube du compte de séquestee. 

Haute demande en paiement de salaires, par un em- 
ployé au gardien séquestre d'une propriété, ne 
doit être faite à ce dernier que tant quHl agit en 
cette qualité et non après. Même sHl restait 
entre ses mains, après la cloture du séquestre, 
des fonds provenant de son administration, 
toute demande en paiement de salaires doit alors 
être faite aux propriétaires du bien ou à leurs 
ûgant droits, 

Sequesteatioît, — ** Employé, " — Arbeabs op 
SALABY, — Closing op tue accoukt op Sé- 
questration. 

Ang demand in payment for arrears of salary^ by 
an *' employé^* to a sequestrator, mwt be lodged 
with that sequestrator whilst he is still acting in 
that capacitif. But he cannot be sued on account 
of some fund still being in his hands and belong- 
ing to the Eataie, if the sequestration has come to 
an end before the demand was made, Ihe **em» 
ployé " mttst apply to other jy^^'ties connected 
with the Estate, 

BOULLÉ.— Plaintiff. 

Versus 

HON. J. A. AEBUTIIXGT,-Defendant. 

Before : 
Ills Honor the Chiep Judge. 



L. BoriLLARD, — Of Counsel for Plaintiff. 
V. BouLL^, — PlaintifiTB Attomej. 

E. Leclézio, JuK.y— Of CouiiBel for Defends&t 
TV, Hewetbon, —Defendant's Attorney. 



9ih May, 1866. 

This was a daim by an " Employé" upon 1 
sugar Estate, against a sequestrator, for eertm 
arrears of salary. 

The Court pronounced a Terbal Judgment in 
May last, refusing the demand. The following 
were the principal grounds of the Jugdment :— 

That the Plaintiff, though aware of the idma 
when the sequestration was to be finally closed, 
did not send in any note of what was due to 
him ; that the amount might be settled with the 
other claims ; that in point of principle, tk 
Plaintiff could not maintain that the sequestn- 
tor had incurred any personal liabDity to him. 

That the sequestration having come to an end 
before the demand was made, the sequestratoi 
was functus officio. He was only liable to psy 
the charges of the Estate, while he remained ih 
Judicial Officer of the Court, and he had ceased 
to be so before he was sued. 

That the fact of his having still some funds in 
his hands, belonging to the Estate, made no dif- 
ference, as those funds arose after he had ceased 
to be the sequestrator, from mere accident, m : 
certain sugars having produced a somewhat lar- 
ger price than they had been valued at, when be 
closed his accounts. 

That the remedy open to the Plaintiff did not, 
in the circumstances, lie against the sequestra- 
tor, but against the other parties connected witi 
the Estate. 



SUPREME COURT. 



CoJfTEAINTE PAR COBFS — JUGEMEST — 
Pbocédubs . — DiULI. 

Lorsque h contrainte par corps sera demandée eoti- 
tre le Défendeur plusieurs mois après que UJvr 
gement de la Cour aura été rendu contre Iv^ 
sans qu'il ait été donné de raisons suffisantes 
pour expliquer un pareil délai, cette demandt 
sera re/usee. 



Procédure — Judgment — Caption of thbbodt. 
— Delay unexplained. 

Where no motion was made for incarceration of 
the Defendant when Judgment was pronoun- 
ced against him, the Court refused to make that 
addition to the Order, at the distance of sotn^ 
months (fter tlie date of the Judgment, ««^ ^^ 
explanation of the omission to ask caption ai^^ 
propel* time being given. 



366 



COURTS OF MAURITIUS. 



91 



LEFËBUEB, Plaintiff, 

vertuê 

BBODIE, Defendant. 

Before : 

His Honor tbe Chief. JrnoE and 
The Honorable Mr. Justice Bestel. 

^ Newton,— Of Counnel for Plaintiff, 
. Mallet, —Plaintiff's Attorney, 
CoLTsr, — Of Counsel for Defendant, 
^ FnTNTiss,— Defendant's Attorney. 



I7th Augu$t, 1866. 

The Cottrt. — In this case the original demand 
IS for the sum of 8914.97 being the alleged 
lance on an account current between the par- 
^6. In the plaint it was stated that the tran- 
ctions were commercial and interest at the 
te of 12 per cent and arrest in execution were 
ncluded for. 

On the 27th April last, the Court pronounced 
idgment in favor of the Plaintiff, but only for 
B amount of $227,64t with ^9.43 of interest, 
rest in execution was not asked when Judg- 
)nt was pronounced. 

The Court has now been moved after the lapse 
several months to allow the caption of the 
dj as against one of the Defendants, the Se- 
)r Member of the firm^H. J. Brodie. The Mo- 
n has been opposed, and the Defendant has 
led on the Judgment of this Court in the case 
Ayoob V AyavoOy 4th July 1864, (Piston's re- 
rta V. IVPage70.) 

[t appears to us that the principles enunciat- 
by the Court in the former case are sound and 
> generally applicable to all cases of this des- 
ption. "We did not then and do not now de- 
e, that applications like the present one are 
>gether incompetent. Cases may occur when 
reditor may be allowed to ask for execution 
linst his debtor's body, some time after he has 
en Judgment against him, without demand- 
that mode of execution ; but the Court will 
tainly not encourage such demands, and will 
uire a satisfactory explanation of the reason 
y tbo Motion was not made at the proper and 
)roi>riate stage of the proceedings. 

n tho present case no explanation whatever 
I been given by the Plaintiff of the rea^ns 
Y he did not ask caption of the body at the 
•per time, viz : when the case was before the 
urt for Judgment, at the distance of 8 or 4 
tiths ; and in such a position of matters, we 

no reason for now making an addition to our 
Iginent, carrying with it consequences so sc- 



lot ion refused. 



SCPREME CO»RT. 



Cession de Bisks, — Administbation dv Syndic 
Officiel, — Saisie des Immeubles pab m 

CBiANCIEB AYANT OBTENU JUGEMENT, — EXPBO- 
PEIATION FOBCES, — COMMANDEMENT, — FbAIB, 

— Obds. No. 23 DE 1856, 33 de 1853 et 14 de 
1864. 

Le créancier qui a p^iê Jugement, et signifié un 
Commandement en vertu du dit Jugeaient ne peut 
faire vendre par eapropriation forcée les immeu- 
bles de son débiteur si dans l intervalle du com- 
mandement à la saisie le débiteur a présenté 
une requête en Cession de Biens et le Syndic 
Officiel des Faillites a été envoyé en possession 
de ses biens, O'est alors au Syndic a faire pro- 
céder sommairement à la veiite des Immeubles, 
tous les droits du créancier sur le prix de ces 
immeubles étant réservés, y compris les frais faits 
par lui jusqu'au jour de V envoi en possession 
du Syndic Officiel, 



Official Assignee,— ^Management of Insol- 
TENT Estates,— Insolvency,— Debtob and 
Cbeditob,— Costs.—Obds. No. 23 of 1866, 
33 OP 1853 AND 14 of 1864. 

Where an apj)lication for Cessio Bonorum was 
presented and filed, and the usual Order was 
made putting the Official Assignee in possession, 
after the preliminary steps for seizure of an 
Immoveable Estate belonging to the Insolvent had 
been taken by an individual ci^ediior, but before 
actual seizure by the creditor, the Court ordered 
the pi'oceedings of the creditor to be stayed, and 
the Estate to be sold by the Assignees, all rights 
of parties in the price being reserved, and the 
creditor being allowed his costs up to the date 
of the Order putting the Assignee in possession. 



CAMPBELL, Official Assignee in TnE Ces- 
sio BONOBUM of THE IIEIB8 LaNOUGABkDE, 

Plaintiff 
Versus 



BREMOX, 



Defendant. 



Before . 

His Honor the Chief Judge, and 
Tlie Honorable Mr. Justice Colin. 



'I Of 



Counsel for Plaintiff. 



Hon. II. Kœnio, 

A. Leg ALL, 

E. DiviTiEii, —Plaintiffs Attorney. 

Hon. L, Abnaud, — Of Counsel for Defendant. 

J. Gr. Tessteb, — Defendant's Attorney. 



(yth June 18G6. > 
The qu3stIon with which we have to dealu 
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lao present caso is one of considerable impor- 
tance in the adminisl ration of our Insolvencj 
laws. A\^c have to decide whether, in the cir- 
cumstances occurring hure, the particular ere- 
ditor, Mr. Bremen, is to be allowed to follow up 
the procedure which he has begun, for the Bale 
of certain immoveable subjcctH, the property of 
liie debtors, who are the heirs of the late Mr. 
S'ictor Lauougarede, or whether the sale of those 
subjects must be carried out by the Assignees 
3 a the consolidated cases of Cessio Bonorum of 
those lEdrs. {Tide supra, Pago 1.) 

It may be remarked, in the outset, that the 
ultimate right of Mr Bremen will not be affected 
by the mode in which the subjects may be dis- 
posed of ; whether the proceedings be stayed or 
the sale of the subjects bo ordered to be followed 
up by the Assignees, the rçsult, so far as con- 
cerns the creditor's interest, will be the same. 
That is to say the right of Mr Bremen in the 
sale price, whatever it may be, will remain intact 
and unimpaired. His position as to collocation 
ou the sale price will be ascertained in the i:)ro- 
ceedingH of the ** Ordre '* before the Master. 

It is very material to notice the dates of the 
different steps of prccedure, for in every Country 
where a system of Bankruptcy and Insolvency 
law prevails, there is neccpsarily apuncluni tern- 
pons, a certain fixed period of time, when an in- 
dividual creditor must give way before the title 
of tho As^«ignees in Bankruptcy or Insolvency, 
acting for the interest of tho whole mass of tho 
Creditors and among others, for the particular 
creditor himself. 

Now what is that point of time under our 
local laws y "VVo must draw the line between 
the procéda open to the individual creditor, and 
the njore general process which the Assignees 
avo entitled and bound to follow up, for the in- 
arrest of all concerned. In other words, looking 
tet he (hfla and the texts of our laws, we must 
ascertain whether the private creditor is entitled 
agoto on and sell the properties which he was in 
ihe course of attaching, or whether his proceed- 
ings must be stayed and the Assignees authori- 
zed to sell the subjects, the price remaining 
equally open to the claims of the creditor as if 
he himself had sold them. 

Xow. as to dates, we find that the foundation 
of ]\rr Brémon's title is a promissory note made 
by the lato Mr Lanougarède on the 22nd April 
ISGJj. Tho writ of summons to pay this note, 
issued on 2 1st November last and was served 
tho same day. The Judgment of the Court 
was given on the 4th December for recovery 
of tho amount, interest and costs. 

It was served on the 6th December and on 
this a Judicial mortgage followed, The notice 
previous to levy (Commandement) was dated and 
served on the same day. 

On tho 12th December the heirs Lanougarède 
presented their application for Cessio, It was 
tiled on the same date and the Official Assignee 
was ordered by the Court, in the usual terms, 
to take possession of their whole Estates and 
effects. On the 2l8t December, Bremen gran- 
ted a power of Attorney to an Usher, authori- 



zing him to seize the property. The seizure was 
affected on the 2l8t of the same month and the 
Xotice of Denunciation was made to the debtors 
on tho following day, viz : the 22ud December. 
So much for the dates. 

The next matter we have to consider is the 
legal position of the Official Assignee in cases of 
Insolvency. What are the powers, duties and 
attributions of that public officer, by our local 
laws. 

In tho first place, it is not unworthy of notice, 
that the Official Assignee, under the Bankrupt* 
cy Ordinance of 1853, is also Officifll Assignee 
in cases of Insolvency under the Ordinance oT 
185G. By § 15, 16, and 17 of that law it is far- 
ther declared as follows : 

" XV.— Forthwith upon the filing of any pe- 
" tition for a Cessio Bonorum^ one of such Offici* 
'' al Assignees shall be appointed, by order of a 
•* Judge at Chambers, an Assignee of the peti- 
" tioner's Estate and effects, to act with the 
" Assignees to be chosen by the creditors, and 
** all the personal Estate and effects, real and 
" personal of the petitioner, shall, in every case, 
" be possessed and received by such Official 
*^ Assignee alone, save when it shall be other- 
** wise ordered by the Court. 

" XYI.— The several Official Assignees shall 
" be the accountants in Insolvency and shall 
" superintend and control the care and manage- 
" ment of the funds belonging to Insohent Es- 
" tates and of all funds with the arrangement of 
" which they may be charged, and shall conduct 
" the business thereof in such manner as may, by 
" tho Supreme Court, bo directed. 

" XVII. - Until Assignees shall be chosen by 
*• the creditors of the petitioner, the Official As- 
" signée shall, to all intents and purposes what- 
** soever, be deemed to be the sole Assignee of 
" the petitioner's Estate and effects, and if tho 
" Court slîall so order, may, before Assignees 
" shall be chosen by the creditors, sell or other- 
'* wise dispose of any property of the petitioner 
" which shall be of a perishable nature or the 
" holding possession whereof, until the choice of 
" Assignees, would in the judgment of the 
" Court bo prejudicial to the Insolvent's Estate. 
" Provided always that anything herein contain- 
*' ed shall extend to authorize any Official Assi- 
" gnee to interfere with the Assignees chosen 
" by the creditors in the appointment or remo- 
" val of a Solicitor or Attorney or after such 
" choice in directing the time and manner of af- 
" fecting any sale of a petitioner's Estate or ef- 
'* fects." 

At a subsequent stage the two trade Assigneei 
are chosen. This has now been done in the pre- 
sent case. They are declared ($ 33) to be under 
the control of the Court and shall, in all things, 
represent the mass of tho creditors, and shall 
act for them and on their behalf in the sam 
manner as they themselves could have done, in 
all acts, actions, suits or proceedings touching or 
in any way concerning the said Cessio Bonorum 
and the obtaining possession of. management 
and sale, in the manner and form by law pres- 
cribed, of all the real and personal Estates as- 



1866 



COURTS OP MAURITIUS. 



93 



signed and made over by the Insolvent. And, 
in terms of the next section, the Assignees shall 
hold exercise and possess all the rights, titles 
and interest of the Insolvent in all that regards 
his whole Estate, and may sell, assign or other- 
wise dispose of the same to the best advantage, 
(§ 37.) The proceeds of all sales and monies 
are to be handed to the Oflicial Assignee for di- 
yision among the creditors. It will be further 
obser>'ed that filing a petition for Cessio Bono- 
rum has the effect of a judicial mortgage in favor 
of the mass of the creditors (§ 42.). A ** bor- 
dereau " of inscription must, immediately on 
his appointment, be presented by the OfEcial 
Assignee to the Conservator of Mortgages (§43). 
And the general mortgage following thereon 
shall vest with the Assignee for the benefit of 
the mass of the creditors. 

By § 23 of the Bankruptcy and Insolvency 
Ordmanco of 1864 it is ordered : " XXIII,— 
" Whenever any doubt or difliculty shall arise 
" touching the carrying into effect of any provi- 
" sions of the said Ordinance No. 23 of 1856, 
** the provisions of the said Ordinance No. 33 of 
" 1853 shall be referred to and applied as con- 
'* taining provisions applicable to such matter." 

Under this section an article of the Bankruptcy 
Ord. of 1853 has been referred to, and very ful- 
ly commented upon, in the present discussion. 
It is Art. 88 and it runs in these terms : 

" Where no action in ejectment of the real 
" Estates has been brought previously to the ad- 
" judication of Bankruptcy, the Assignees shall 
" prosecute, under the authority of the Court, 
" the sale of the Insolvent's real Estates accord- 
'' ing to the form prescribed for the Judicial sale 
'* of real Estates." 

Looking at these different articles it is plain 
that the filing of the Petition for Cessio Bonorum 
is a point of time, in a process of Insolvency, at- 
tended with Tery important consequences. 

"We have seen that, at that date, the whole Es- 
tate, real and personal, is to be taken possession 
of by the Official Assignee ; that he has, at least, 
in the meantime, the whole possession, charge 
and management ; that the filing constitutes a 
general mortgage in favor of the mass of the cre- 
ditors. We farther find, from § 2 of the Ord. 
of 1864, that this stage of the proceedings in in- 
solvency is so far assimilated to the adjudication 
in a case of bankruptcy, for it is said that when 
a person is adjudicated a Bankrupt or has filed 
a petition for Cessio Bonorum, the Court shall 
have power to order a sequestration of his immo- 
veable Estate ; so again, by § 7 it is enacted that 
on the filing of a petition, the Court shall have 
power to grant a protection to the Insolvent. 

But the question for our discusaioii here is 
this : Does the nomination of the Official As- 
signee vest him with the possession of ihe Estate 
of the Insolvent to the effect of ousting Mr. 
Bremen, as it were, of his ordinary right, as a 
creditor, to seize and sell the property of his 
debtor in payment of his debt, and of entitling 
him, the Assignee, to take the matter into his 
own hands and follow up the necessary proce- 
dure for realizing the whole of the Insolvent 
Estate. 



In considering this question we readily admit 
that there is considerable force in the argument 
of the Counsel for Bremen, that a creditor is en- 
titled to seize and sell the property of his debtor 
in satisfaction of his claim, if there in no positive 
law preventing his doing so. We think the 
question may be very fairly' put on this footing, 
and on revioiving the sections of the law which 
we have quoted it may be conceded that most of 
them have only an indirect bearing on the point 
now before us. 

But § 88 of the Bankruptcy Ordinance of 
1853, which we have already seen, the Court is 
bound to apply in all cases of insolvency, when- 
ever any doubt or difficulty arises, appears to 
stand in a different position. It is therein en- 
acted that, in all cases, " the Assignee shall pro- 
" secute, under the Authority of the Court, the 
" sale of the Insolvent real Estates, according to 
" the forms prescribed for the judicial sale of 
" real Estates, where no action in ejectment of 
" the real Estates has been brought previously 
" to the adjudication of Bankruptcy." It is 
very true that this section is borrowed from 
the English Bankruptcy Act and that we have 
no action precisely agreeing with the English 
action of ejectment of real estate. But we can- 
not, on that account, hold that this clause is to 
be treated as a mere nullity in our procedure. 

It was put there, no doubt, with a proper ob- 
ject, and to serve a legitimate purpose, and we 
must enforce it as part of our local system ap- 
plicando similia similibus. We know that our 
Procedure by " expropriation forcée " is, in ma- 
ny respects, the counterparts of the action of 
ejectment in England. 

By means of this procedure a creditor in Mau- 
ritius seizes the immoveable property of his 
d»'btor and ejects him from the land, which he 
sells, applying the proceeds for the payment of 
the debts aftecting it. In the present cape, wo 
must therefore enquire if the proceedings in 
" expropriation forcée " had been brought be- 
fore the filing of the petition in insolvency, the 
point of time which, as we have seen, is assi- 
milated ifi our insolvency law to the adjudica- 
tion of Bankruptcy. 

Now we do not find that this was maintained 
by the Counsel for Bremon. He took his stand 
npon another ground, viz : that this clause does 
not apply to the present case at all, but he did 
not dispute that the commandement, or notice 
prior to levy is a mere demand of payment, a 
" mise en demeure," and that it is only after 
this step that the proceedings proper in an "ex- 
propriation forcée " commence ; that is to say, 
m the present case, the " expropriation forcée " 
began after the filing of the petition in the 
Cessio Bonorum and the putting of the Assi- 
gnee in possession. 

It is true i* was contended that the point of 
time in a process of insolvency which corres- 
ponds with the Fiat of Bankruptcy is the gran- 
ting to the applicant the benefit of Cesaio Bo- 
novum, which is sometimes long posterior tp the 
the filing of the Petition. But it does not ap- 
pear to us that this reasoning is sound. Looking 
at the terms of our local laws which have been 
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already quoted, we thiuk that clearly this was 
sot the meaning of the Legislator. 

In truth, if the possession given to the Official 
Assignee is not to interfr re with the right of se- 
parate action and procedure on the part of tho 
individual private creditors in the position of 
Mr. Bremen, in many cases, it may bo asked 
of what use is the appointment of the Official 
Assignee. If such creditors are to be allowed to 
go on, after the Official Assignee is put in posses- 
sion, just as before,the proceedings in Insoh'ency, 
if they do not become altogether nugatory, must 
be very much weakened, and one of the purpo- 
ses of insolvency laws, viz : the simplification of 
procedure, and tho saving of delay and expense, 
must be seriously impaired. 

Wo are therefore of openion that § 88 of the 
Bankruptcy Ord. of 1853 must mainly guide us 
in the decision of the present case, and 
that as the proceedings for the sale were not 
taken till after the filing of the petition of Insol- 
Tency and the putting of the Official Assignee in 
possession, the process of the private creditor 
must be stayed. The Assignees will procee 1 to 
sell and realize the immoveable properties be- 
longing to the Estate, the prices to be applied 
according to the legal rights of the creditors res- 
pectively. 

In conclusion, it is not immaterial to obsen-e 
that the procedure for realizing the value of the 
immoveable subjects belonging to an insolvent 
Estate can be carried on with greater rapidity 
and more economy by the Assignees than by the 
private creditor. 

As the question is one of procedure, and this 
IS the first time it has been argued in Court, we 
shall give no costs in the present discussion. 



SUPREME COURT. 



Cession de Biexs, — Administbation du Srw- 
Die Officikl,— Saisie des Immeubles ^xn 
un cbkaycieb ayant obtenu jugement, — 
exfbopbiation fobcée, — commandement, — 
Fbais,— Obds. No. 23 de 1856, 33 de 1853 
ET 14 DE 1804. 

Thus les fraU faite par un créancier contre son dé" 
hiteur jusqu'au jouf où ce dernier s'est placé 
sous la protection de la Cour doivent suivre le 
sort de la créance principale. 



Official Assignee, — Management of Insol- 
vent Estates, — Insolvency, — Debtob and 
Cbkditob, — Costs, — Okds. No. 23 of 1856, 
33 OF 1853, AND 14 of 18aif. 

All costs made at the request of a creditor until 
the debtor has placed himself under the protec- 
tion of the Court tcill he considei^ed as accessories 
of the principal claim. 



CAMPBELL, Officifll Assignee in the Cesno 
Bonorum of the heirs Lanougarede — Plaintiff 

versits 

BBÉMON, —Defendant. 



Before : 

His Honor the Ciuef Judge, and 
The Honorable Mb. Justice CotrN. 



Hon. H. Kœnig, — 1 Of Counsels for Plain- 
A. Legall, — J tiff, 

Hon. L. Abnaud— Of Counsel for Defendant. 
J. Gr. Tessieb, — Defendant's Attomej. 



\(^thJune, 1866] 

In this case, the Court, on tbe 6tli of bsî 
month gave Judgment in terms of the secoDC 
alternative in the prayer of the Appellant Mr 
Campbell, the Official Assignee in tne consolida- 
ted Cessio Bonorum of the Heirs Lanoagarède 
and found that the proceedings for sale of cer- 
tain Immoveable subjects, at the instance of the 
private creditor, Mr. Bremen, must be stajed 
and ordered the Assignees to proceed to diapost 
of the Estates. As to costs, the Judgment sta- 
ted that as the question was one of procedure 
and had been argued for the first time in Court 
none would be given. (^See supra, page 91). 

Since the Jugment was pronounced, a Motiot 
has been made in Court, regarding a point a: 
costs not at all before the Court, under the for- 
mer discussion, viz : The costs of the private 
creditor, Mr. Bremen, up to the date of the pro- 
ceedings taken by the Official Assignee to ban 
his, Mr. Bremen's proceedings, stayed. Tha- 
creditor now prays tnat those costs be awards 
to him. 

It appears to us that this Motion for costa ur 
to a certain point of time, is based ^on proper 
grounds a d ought to be granted. The privatt 
creditor was clearly entitled to take legal step? 
against tho Estate of his debtor for the payment 
of his claim, and till the possession of the pro- 
perty passed, by the filing of the petition ci 
Cessio Bonorum, into the hands of the Officiai 
Assignee, on (he 12th of December last, Mr. firv- 
mon is, we think, fairly and ^justly entitled to the 
expenses incurred by him m his bond fide pro- 
cedure against the property of his debtor. W« 
shall therefore allow his costs up to that date 
but to no greater extent 

It appears that Mr Brémon*s debt was $I,O0(i. 
and that for obtaining payment of this stun k 
took proceedings against a larse number of se- 
parate immoveable subjects of nis debtor. 

If hereafter it should be alleged ti»t the cre^l 
ditor bad, in any respect, abused Utfiigbfc of >t«r 
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tachîng the property of his debtor by unnecos- 
Bary or excessive multiplication of proceedings, 
that question would fall to be raised before the 
Master, at the taxation of the Bill of costs and 
disposed of in the ordinary way. 



BAIL COURT. 



Appel d'ttx Jugement dis Magistrat de Dis- 
T RiCT, — Société commebci alb, — Contesta- 

TIONS ENTRE ASSOCIÉS, COMPETENCE DE LA 

CouB DE District et pouvoir discbétion- 
KAi&E DU Magistrat en semblables ma* 

TIÈBES, - ReIIYOI DETANT ARBITRES, — ArTS. 18 

KT 51 C. Com.,— Art. 28 Ohd. 34 de 1852. 

Un matière de société commerciale, et en cas de 
dissidence entre associés et pour raison de la 
société^ le Magistrat pourra, en usant de son 
pouvoir discrétionnaire, et du consentement des 
parties au procès, renvoyer la cause devant ar- 
bitres. 



Appeal from a Decision op District Magis- 
trate, —Commercial partnership, — Contes- 
tation BETWEEN PARTNERS, — JURISDICTION 

OF THE Magistrate and his discretionary 

POWER IN SUCH matters, — BeFERENCB TO AR- 
BITRATION, — C. Com. Arts. 18 and 51, —Art. 
28 OP Ord. 34 OF 1852. 

With tlic consent of loth parties to the suit, the 
District Magistrate may refer to arbitration all 
matters in dispute between partners and relating 
to the partnership. But such reference is not 
binding upon him, even if consented to by both 
parties to the suit. 



SIlVOO PADIACHY,— AppeUant, 

Versus 

SOOPEATA ClIETTY & anor.,--Ee8pondents. 

Before : 
The Honorable Mr. Justice Bestel. 



H. Wilson, — Of Counsel for Appellant. 

T. Herchenroder, — Appellant's Attorney. 
W. Newton, — Of Counsel for Respondent. 

H. Bertin, — Respondent's Attorney. 



22rd August, 186G. 

The parties to this Appeal were partners, un- 
der an act under private signatures of the 6th 
April 1865, for the puroçose of hawking iced 
lemonade with a license in the name of Mr. 
Charles Bedelj to which end a small hand-cart 



had heen purchased by the partnership, and a 
four-wheeled large spring-cart to hawk ice with 
a license taken out in the name of Soopraya 
Pillay, one of the partners and Respondent. 

It was stipulated ,by the act of partnership, 
that the commercial association should he for 
the period of one year, and that at its expiration 
the stock in trade should be sold to other parties 
or to one of the partners who should pay what 
might be due to the other partners. 

The now Appellant complained in the Court 
below that, in his absence, the now EespondeQt 
illegally and without his will and consent sold 
and delivered to one Sokein a cart, a mule and 
set of harness and other utensils connected with 
the trade above mentioned, contrary to the 
above agreement, the same belonging to the 
aforesaid society ,whereby and by reason of which 
breach of agreement damages have been sustain- 
ed by the Appellant to the amount of i!250,~ 
payment of which he demanded of the Pefen- 
dant in the Court below. 

A Plea to the Jurisdiction of the Magistrate 
was taken in the Court below, and maintained 
by Mr. Newton, before this Court, citing in 
support of his Plea Arts. 18 and 51 C. Com. 

The action was, as contended by Newton, a 
contestation, between partners, " pour raison de 
la Société," which the District Court could not 
entertain except for the sole purpose of referring 
the matter to arbitration, as required by art. 61 
of the Code of Commerce. 

The reply was that it was not a contestation 
between partners, but rested on art. 1850 C. C, 
which says that : " Chaque associé est tenu 
envers la société des dommages qu'il lui a cau- 
sés &c." See also Arts. 1845, 1860, and 1382 

ce. 

The Plea to the Jilrisdiction, in this Court, 
met with a similar reply as the one made in the 
District Court. 

JUDGMENT. 

• 

On reference to the Art. 28 of the District 
Ordinance, (Civil Side,) I read that : " The Ma- 
gist rate may, in any case, with the consent of both 
parties to the suit, order the same, with or with- 
out other matters within his Jurisdiction, in 
dispute between such parties, to bo referred to 
arbitration, Ac." 

Tliis enactment is the repetition of the powers 
given to the Judges of the County Courts by 
the County Court Act. (See Sect. 77, p. 444, 
Cox and Lloyd's County Court practise). 

If the consent of both parties to the suit is 
required by the Ordinauce and by the Statute, 
for a reference by the Magistrate or Judge, it is 
certain that without such consent neither has 
power to refer to arbitration matters withia his 
Jurisdiction. 

Art. 51 C. C. makes it imperative upon the 
Supreme Court to refer to arbitration a 1 matters 
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in cli9])ute between partners " ct pour raison de 
la Société." The District Court Ordinance and 
County Court Act, far from placing the Magis- 
trate or Judge under the same obligation, ImTO 
laid down a contrary rule for their guidance, 
viz : That the Magistrate or Judge shall proceed 
to Judgment unless both parties to the suit should 
consent to a reference to arbitration ; upon which 
alone the two laws agree in empowering the 
Magistrate or Judge to order such reference. 

There can therefore be no such a thing as a 
forced arbitra (ion in the District or County 
Courts ; for even were both parties to the suit to 
consent to a reference, the Magistrate or Judge 
would not be bound to order such reference, un- 
less the word ma^, used in both laws, be cons- 
trued as meaning shall, — for which construction 
I see no necessity. 

By allowing the Plea of Jurisdiction, it ap- 
pears to mo that the District Magistrate has de- 
Îarted from the letter of Art. 28 of the District 
ordinance. 

I am therefore bound to quash the Judgment 
appealed from. 

Judgment is accordingly quashed, with costs, 
and the matter referred to the Magistrate for 
Judgment. 



SUPREME COURT. 

Obdbe, — Hypothèque legale, — Skpabation be 
biexs, — collocatioy eventuelle, 

Bien que la femme mariée sous le regime de la 
communauté nait pas encore obtenu Jugement 
en séparation de biens, elle a droit à une collo- 
cation éventuelle à V Ordre ouvert sur le pris de 
vente d'un immeuble appartenant à son mari. 

** Obdbe,"— Legal mobtgage,— Sepabatioî^ of 
pbopebtt between hu8bakd and wife, — 
Eventual collocation. 

Although the wife fnarried under the system of 
community of goods has not yet obtainea a Judg- 
ment of separation of property, she is entitled to 
an eventual collocation to the " Ordre " opened 
on the sale price of an immoveable property of 
her husband. 

DUBOIS St. ALME, the Wife,— Appellant, 

Versus 

J. & A. LOUMEATJ. and Anor.,— Respondents. 

Before: 

The ironorable Mb. Justice Bestel, and 
The Honorable Mb. Justice Colin. 

G, Guibebt. — Of Counsel for Appellant. 
J. H. AcKBOTD, — Appellant's Attorney. 

l!eJSill1bd, i^^ Counsel for Sespondents. 
E. DÏ^ySi, } Bespondents' Attomies. 



[1861 
Oih September, 1S66. 



This was an Appeal from an Order given k 
the Master, on the 5th day of May last, reject. 
ing the application made by Mme. Dubou S;. 
Alme to be collocated in the scheme of dMo. 
tion by way of an " Ordre " of .the sale price e 
a house situate in Enniskillen street, FortLo&i!, 
and sold on the 17th August 1865, against Hip. 
poly te Dubois St. Alme» when Bruneau Dnk 
became the purchaser. The Appellaot ckimed 
collocation in preference to J. & A Loiuaœ 
and Alfred de ritray, two of the EesDondeBt 

G. Quibbbt, for the Appellant, urgeatbtttk 
Appellant had brought, according to her o& 
tract of marriage, the sum of 8^J^i ^^<^^ ^ 
husband received; the husband became insolTesi, 
his house was sold, and the «ife had before tk 
Master claimed to be collocated proviaionalljtV 
that sum, as the proceedings by her instW 
to obtain a separation as to property had ^. 
been brought to a close. The Master nîM 
because as he said, nu collocation could be eon- 
ditionaL 

I contend that the reverse is the case, and I 
cite. 

Tboplqng, Art. 2,100. 

Also IV Nos. 969, 993. 

A. Lbgall jlsd L EouitLABD.— The wife WÎ 
not authorized by her husband to make a " Co^ 
tredit," and therefore she ia out of Court. O2 
the merits, the property, the price of whicb 
to be shared, is community property, the debts 
a community debt, and therefore the crédite» 
should be collocated. Where is our secun^ 
that Mme St. Alme will follow up theWc- 
ment of separation she may have obtained aw 
repudiate tne community ? She has alreadj bee 
negligent, she applied for separation on 15» 
May 1865, her husband had been insolvent Ioe? 
before, for she had already come before tw 
Court and withdrawn. Being still unierC^^ 
munity. she cannot claim. "We may add tosj 
the •* Contredit " is not signed. They referee 
to Arts. 1414,1415. 

G-. Guibebt, in reply : There has heen i^ 
negligence ; the time lost has been lost throug 
the int«*rvention ot the Official Assignee^b'^ 

Erocedure was bad. When my client prodiKJf^ 
efore the Master, she had brought her achos, 
and her title being eventual she ought to^^ 
been secured by an eventual collocation. I ^ 
an hypothec, by law, and what I want i» not ^ 
lose the benefit of my hypothec. 

JUDGMENT. 

There seems to be no doubt that ^^P^t 
lant brought to her husband, by marriage set- 
tlement, a sum of 54.800, for which sum she J 
her legal hypothec on her husband's real pr«F 
ty This has not been disputed, the only <^J 
tention raised on the merits, before *^®,^*j^ 
and before this Court, is whether al»»» ^'^^ f jj 
having not repudiated the Community f^ 
entitled to have an eventual collocation, o^î^j^ 
ther she is to lose altogether the bc^^^^^LiL 
hypothec ? We say that is the «de V^^"" 
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for there is nothing in the point that the house 
was the property of the Community ; if the wife 
repUcKates tne Community, after separation as 
to property, she has her legal hypothec, unless 
barred by the operation of some special law, or ^ 
by some Act of her own, and no such contingen- 
cy is suggested in this case. 

Several technical points were urged on behalf 
of the Respondents ; the first is : That the Ap- 
pellants acted without authorization. We agree 
with the Master that there is sufficient evidence 
of authorization, since the act of production is 
made by the wife duly authorized; The second 
is : That the " Contredit " is not signed, the 
point was not taken before the Master, and may 
not be taken here. 

The husband's house has now been sold, and 
the price thereof is being distributed ; before the 
wife has actually repudiated, can she say to 
her husband's other creditors : " I intend to 
repudiate, and as my hypothec is superior to 
your's» I am entitled to an eventual colloca- 
tion which will drop if I do not repudiate, but 
which, if I do repudiate, when I have obtain- 
ed my Judgment of separation, will secure my 
claim." The Master rejected her prayer, be- 
cause he held that there could be no eventual 
collocation. But why not ? Why should a wife, 
the holder of an undoubted claim for $4,800, 
which claim she would have at once recovered 
if she had repudiated the community, be depriv- 
ed of her marriage portion, because her hus- 
band's portion is sold before she has been ena- 
bled to go through the formalities reauired by 
law ? It is said that the house was ner own, 
likewise if the house had been a " propre " she 
would have had no legal hypothec upon her own 
Estate ; but on a " conquet " of the community 
She has a legal hypothec, provided that, by her 
renunciation of the Community, which carries 
her renunciation of joint-ownership, she places 
herself, as she may, in the position of creditor ot 
her husband, for her jointure, instead of co-pro- 

Erietor of the *' conquet," Why then should 
er rights, if they are real and true, be liable to 
disappear entirely, when they can be collocated 
provisionally T Who can suffer from this condi- 
tional collocation ? Not the creditors anterior 
in rank, they have priority ; not the creditors 
posterior in rank, they knew or might have 
known, when they became creditors, that their 
claim might be subject to the rights which the 
wife drew from her marriage settlement. They 
knew or might have known that if her husband 
became insolvent, she could apply for a separa- 
tion of property, that she would then have the 
right to repudiate the community and stand on 
her " Apport." 

When the case came before the Master, the 
wife showed a liquidated claim, prima fade at 
least ; she had applied for a separation as to pro- 
perty. Of course, it would not have been right 
to collocate her unconditionally, for she might 
not have obtained her separation ; she might not 
elect to repudiate the community, she might 
have been stopped ; and in any of those contin- 
gencies, the subsequent creditors would come in. 

If no such contingency arose, there would be 
no reason to prevent the using of her legal rights. 



A conditional collocation whilst it shields the 
wile, protects the subsequent creditors. Now, is 
there any law to preclude such conditional col» 
locations ? There is. none ; on the contraiy it 
has been held, under Art. 2,195, relative to the 
wife's legal hypothec, *' Que la femme, quoi- 
'' qu'elle ne se soit pas encore fait séparer de 
" biens, peut se présenter à l'Ordre et réclamer 
'' sa collocation, à la date de son hypothèque lé- 
'' gale, sauf aux Tribunaux, après avoir colloque 
'* la femme au rang que la loi lui assigne, à pour- 
" voir à ce que les fonds restent entre les mains 
"de l'acquéreur, ou qu'il en soit fait tout autre 
" emploi jusquà l'instant ou elle pourra les rece* 
** voir et en donner quittance valable." 

Crog Chanel. C. Cass : S. V. 21, 1,422, Twa^ 
rie V. Thiochy Montpellier, 19 Mai 1824. 

In the case before us, the difficulties which 
might arise, where the wife has only undeter- 
mined rights, do not stand in the way of the 
Appellant ; her rights are proved by her mar- 
riage contract, and so far as we can see,liqui dated; 
and supposing that they are liable to reduction, 
the conditional collocation she has applied for, 
will allow the husband's creditors to have such 
reduction effected, without fear or danger that 
the amount of the collocation shall have been 
squandered away. 

We have no evidence that the Appellant has 
been guilty of laches, and it is unnecessary to de- 
cide here what degree of laches would endanger 
her privilege. At the same time the " Ordre^" 
must be closed and should the Appellant not 
elect, in due time, whether she will repudiate 
the Community, it will be the right of the cre- 
ditors, whom her superior privilege excludes, to 
take the opinion of the Court on the matter, so 
that the fieite of the conditional collocation be fi- 
nally determined. ^ 

The Court whilst ordering a conditional col- 
location on behalf of the owners of this inscribed 
legal Hypothec, has power to decree what shall 
be done with the amount of such collocated 
claim. We therefore are of opinion that the de- 
cree of the Master be reserved ; that the claim of 
Mad: Dubois^St. Alme be collocated conditio- 
nally, and that the purchaser of the house in 
question do pay the amount of the conditional 
collocation into the hands of the Master of the 
Court, to be dealt with in execution of the Judg-^ 
ment of this Court, or according to subsequent' 
directions should the case arise for subsequent 
directions. We also think that the Bespondents 
should pay the Costs. 



SUPREME COURT. 

Appel d'uh Jxiqembiît du Masteb, — ^Sepus ni 

FBOBOGEB liA TElffTE V*\rS IMMEUBLE APPABTB- 

NAiTT pouB nna pobtiok a xrs Failli, — Eya- 

LTJATIOK DES IMPENSES ET AMÉLIOBATIOITS 
FAITES PAB LE FaILLI. 

Il n'y a point lieu de proroge* la vente d'unim*^ 
meuble appartenant pour une portion indivise^ à 
un Failli, sur le motif qu'il convient de faire 
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évaluer cirtaines impenses et amélioraiions faiiêê 
sur le dit immeuble, far le failli, de ses deniers 
personnels ; les Syndics pourront toujours faire 
procéder à cette évaluation et exercer leur re- 
cours sur le pris de vente. 



Appeal fbok a Dscibioit of the Mabteb, — 
Beftsal to stay the sale op an ihmotea- 

'bLB PROPEBTT BBLONOOrO FOB AN UNDIVIDED 

PORTION TO A Bankrupt. — ^Valuation op the 

BUILDTNOS SET TP ON THE PROPEBTT BY THE 
BaNEIBUPT at HIS OWN PBIVATB EXPENSE,— 

Costs. 

2%tf sale of an immoveabU property ^ belonging for 
an undivided portion to a Bankrupt, ought not 
to be stayed in order that the Assignees may as- 
certain the value of certain buildings erected 
thereon at the Bankrupt's expense. 

The Assignees may do so at their own expense 
but without staying tlie sale, being entitled to 
exercise their rights ultimately on the purchase 
price- 



CAMPBELL,— AppeUant. 

Versus 

SÉNÈQXJE AND OTHBES,— Eespondents. 

Before : 

His Honor Mb. Justice Bestsl, and 
His Honor Mb. Justice Colin. 



A. Legall, — Of Counsel for Appellant. 
E. DuTiviEB, — ^Appellant's Attorney. 
S. J. Douglas, — Of Counsel for Eespondents. 
V. Latal, — Eespondents' Attorney. 



2}st At^ust 1866. 

This was an Appeal from a Decision of the 
Master, dated March 13th 1866, refusing to 
stay the sale of a plot of ground, with a com- 
mill and buildings erected thereon, situate at 
Bkck-Eirer. The application was made at the 
request of the Assi^ees of Sénèque, now a 
Bankrupt, to the effect that the sale of the real 
property, at the Master's Bar. should be stayed 
until a certain valuation of the said corn-mill 
and buildings has been made, in as much as it 
was alleged that the said mill and buildings had 
been set up by Sénèque himself, after his wife's 
death, and that the special price thereof should 
go to his Estate. 

A. Legall, for the Appellant, argued that the 
Community having been dissolved by the death of 
Mme. Sénèque, and the mill and buildings erect- 
ed since her death, Sénèque had a right to 
•charge for the price thereof, and therefore his 
Estate sould be entitled to have the same valued, 



so that the price should not fidl into the joini- 
Estate of his children and herself. 

S. J. Douglas, for theBespondent. I obieci, 
the land and buildings go together, if SéneqiK 
who has never accounted to his children, is tbeir 
creditor, let him make good his claim, for, as. 
surediv, this is a kind of partnersliip aeoount ; 
but wny should this stay the sale ? l%e pre- 
sumption is in favor of the joint-Bstate having 
paid for the improvements. Are we to stop uz^ 
til it has pleased Sénèque to bring an action and 
make it good ? Now, can this prevent land uni 
buildings to be sold together? 

JUnOMENT. 

This case, in its present shape, does not seem 
to us of any great importance. The Aissignees 
of Sénèque allege that the corn-mill and appur^ 
tenances erected on the plot of ground situate 
at Black-Eiver, and which it is proposed to sdl, 
have been set up by Sénèque, himself, since his 
wife's death, and therefore since the diaaolatiou 
of the community of goods between his ttûà 
late wife and himself, and that they have beca 
so set up at Sénèque's private expense, not 
with the joint funds of himself and children. 

It is very true that the Community is dissolr* 
ed although no inventory of goods has taken 

Elace ; but it is also true th&t prima Jhcie, the 
uildings erected on the land go with the land. 
Sénèque's affidavit is the onl^ evidence to sher 
that the mill was built at hu own priyate ex- 
pense ; and Sénèque who had nevertheless his 
children's property in his custody and keeping, 
and has not accounted for it, explains, when 
examined, that he put up the mill with the wo- 
ne^ which had belonged to the Communitj, and 
that he took part of the income which belonged 
to his children. 

We must say that we do not attach mucb 
weight either to the affidavit or subsequent exa- 
mination of Sénèque ; and it may be that the 
f lets are such as the Assignees suppose them, 
it may be also that their interest reallj prompts 
them to have a survev and a valuation of the 
mill made, there is nothing to prevent their doing 
so, for ulterior purposes, at their own expense ; 
but the Master, we think, rightly declined to 
stay the snle indefinitely upon an applica- 
tion of this nature. There was really no is- 
sue before him tending to show that Sénèque, 
and therefore his Assignees, were creditors of 
the children Sénèque for sums expended in the 
erection of a corn-mill by Sénèque alone. The 
discussion which may arise between Sénèque and 
his children cannot possibly prevent a purchaser 
from having a good title, since there is no ques- 
tion that land and building belonged to Sénèque 
and his children ; and whatever issue may be 
raised as to who shall get the purchase price, or 
any portion thereof, cannot touch the right of 
property ; therefore no purchaser can be debar. 
red from buying by the fact that Sénèque or his 
assignees may set up a claim to get a Iai?ger por- 
tion of such price than Sénèque's childiikl» 

The only practical use that we eaa see fh^tllis 
application is to enable the AssigoiMr 4f'8&lè- 
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le to make up a case Bubsequently, by ascer- 
lining the present value of the buildings in qaes- 
on, apart from the land. 

They may do so at their own instance and at 
aeir own Q;xpen8e, bat we are satisfied that there 
'as not enough before the Master, to convince 
im that he ought to order an official survey and 
aluation of the whole concern, and to çtay pro- 
eedings in the mean while. 

Appeal dismissed with costs. 



SCPBEHE COURT. 



PBOcnÊBTTBï,— " Demtjbbeb,"-— " Papee-Books," 

• ACTIOK EK nOMKAOSS ET IKTlÉllÊTS CONTEE 

- IiA COMFAONIE DES GhEHIXS BE FSB, — PbÉBO- 

GATITSS DE LA GOUBONXE. 

* Roi n'est lié par aucun Statute si il ne soit ex- 
: *\pressément nosmé,^' Cette prérogative de la 

Churonne iCest appliçuàble que lorsqu'il s'agit 
de questions qui affectent ses Mens ou ses privi' 
. leges ; mais le gouvernement est tenu, dans tous 
leîs casj d'observer les lois et coutumes qui règlent 
V administration de la justice. 

Le Chuvemement peut, sans autorisation de la 
Churt contester à la fois les faits d'une demande 
etf par voie de " Demurrer ,* le point de droit 

'■ qui en résulte, mais les parties doivent déposer au 
Qreffe leurs conclusions par écrit (Paper- Books) , 



PX.EADIK08, — ^DeMUBBEB,— PaPEB-BoOKS, — AC- 
TION TS DAHAOES AOAINST THE EaILWAT 

Company, — Fbebooatite op the Cbown. 

'* Roi n^est lié par aucun Statute si il ne soit ex- 
" pressentent nosmé'' This rule, although gene^ 
rai, applies only where the property or peculiar 
privilege of the Government are affected; hut 
the Oroum is hound toith respect to the practice 
in the administration of justice. 

The Crown mag, without leave of the Court pre- 
viously granted, plead and demur at the same 
time ; hut Paper Books ought to he filed. 



MERCIEE AND Anoe.,— Plaintiffs, 

Versus 

BOYLE.— Defendant. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 

J. Colin, —Of Counsel for Plaintiffs. 

E. Laubent, —Plaintiffs' Attorney. 
S. J. DoroLAS,— Of Counsel for Defendant. 
J. Bouchbt; —Defendant's Attorney. 



6/A September, 1866. 

In this case, which was an action brought to 
recover damac^es against the Defendant, in his 
capacity of Chief Commissioner of Bailways, for 
certain wrongs and grievances set forth in the 
Plaintiff's Declaration, the Defendant demurred 
and pleaded without leave of Court. 

When the case came on for trial, S. J. Dou- 
glas, for the Defendant, stated that, in virtue. of 
the prerogative of the Crown, a Demurrer and a 
Plea had been filed without leave of the Court, 
and that, on that account also, he had not depo- 
sited paper-books. 

Js. Colin, for the Plaintiff, admitted that the 
Queen might plead and demur in Her own Court 
without leave, but maintained that it was neces- 
sary that paper-books should be filed. 

Douglas, in reply, argued : That on the au- 
thority of the maxim '* Soi n'est lié par aucun 
" statute si il ne soit expressément nosmé," the 
Government was not bound to submit to the 
provisions of the Bules of Court, which, follow- 
ing the English Eules of Court, required demur- 
rer-books to be deposited. Stephen, un pleads 
inqs, shews that demurrer-books were not, at 
first, necessary in England ; they have been in- 
troduced by legislative enactments and Bules. 
The Crown is not named in those Bules and 
therefore not bound thereby. He cited Bboom's 
Maxims : *' Eoi n'est lié." M. & W. 16. Page 
177. Jit. gen : V. Donaldson. 

JUDG^CENT. 

^ The general rule, undoubtedly iB,that the Crown 
is not bound by the words " party to a suit." It 
is a well established rule, says B. Aldebson, in 
Aft. Oen. V. Donaldson, genemly speaking, in the 
construction of Acts of Parliament, that the King 
is not included unler s there be words to that ef- 
fect. But the rule, although general, applies 
however only whore the property or peculiar 
privilege of the Crown are affected, and this dis- 
tinction, says Bboom, is laid down that where 
the King has any prerogative, estate, right, title 
or interest, he shall not be barred of them 
by the general words of an Act, if he be not 
named thereiii ; but the Crown may be bar- 
red, even impliedly, of such inferior claims as be- 
long indifferently to Him or the subject ; and so 
it was held in Rex v. Wright and A. and Ellis^ 
page 447. touching the application of the Act. 11. 
a. 4 and I. Will. 4. C. 70, entitled an Act for 
the more effectual administration of Justice. In 
that case Cii. J. Tindal, delivering the Judg- 
ment of the Court of Eichequer Chamber, said : 
There is neither authority nor principle for im- 
plying the exception of criminal cases (î. e, in 
the return of writs of error) upon the ground 
that the King, as the public prosecutor, is not 
mentioned in the Act, and in tne Att. Gen, Bar- 
hfflO Bxc. 94 ; Chibk Baebon Pollock observ- 
ed that : *' The Crown is not bound with refer- 
ence to matters affecting its property or person, 
but is bound with respect to the practice in the 
administration of Justice. ' ' 

Now, the Crown has an undoubted right 
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to demur and plead without Itave in Her own 
Court, but as the adminiatraion of Justice 
and the practice require that demurrer-books 
should be deposited, and as the object of 
that Bule and the antecedent practice is here, 
as in England, better to cause tne points to be 
argued on Demurrer to stand out in relief 
before the Judges who try the case, it is diffi- 
cult to perceiye why that practice should not be 
followea in the case where the .Demurrer comes 
from the Crown. It is essentially one of those 
rights which belong conjointly to the Crown and 
to the subject, it is in the words of the Chief-Ba- 
ron a matter connected with the practice in the 
administration of Justice. This is so true that 
although in the King v Woollett, 3, Dowlins 694, 
it was held, by the Court of Exchequer, that a 
Demurrer to a Plea, on an Information on the 
Seyenue side of the Court of Exchequer, does 
not requiie a matter of Law to be stated in the 
margin, according to Eule 2 of H. 24, W. 4, yet 
the Court in that same case actually made a 
Bule absolute to set aside a Demurrer to a Plea 
to an Information, because the Attorney Gene- 
ral had not simed the Demurrer according to 
practice. And yet the Crown is not expressly 
named in the Bule whereby a Demurrer must be 
signed by Sergeant or Counsel; Nor is the At- 
tomey G-eneral Virtute Officii implied by those 
words. No case has been cited to show that pa- 
per-books have ever been dispensed with, when- 
eyer the Demurrer was filed by the Crown. 

Whilst, therefore, we think that, as a general 
rule, the Crown is not bound by any Statute, if 
not expressly named to be so bound, yet we 
agree with the authorities cited that there are 
certain rules of practice, immediately touching 
the administration of Justice, to which does not 
apply this |;eneral maxim, evidently framed to 
coverthençhts and prerogatives of the Crown, 
but in no wise inteded to throw impediments in 
the way of the more effectual administration of 
Justice. 

* We think it is the prerogative of the Crown 
to plead and demur without leave of this Court, 
but we think that demurrer-books ought to have 
been deposited. They have not been deposited ; 
and therefore, on the authority of Abraham v. 
Oook,d. Dowlins, Page 215, the case must be 
struck out 



SUPREME COURT. 

Appki d'un Jugement de Coub de Distiuct,— 

PaOPBliTAIBB ET LOCATAIBE, — CoNOi iCBIT 
ET CONOÉ YEBBAIi, — PbEXTVE. 

Appeal fbom ▲ Judgment of Distbit Coubt, — 
Laitdlobd and Tenant, — Notice to quit 

GIVEN YEBBALLT AND IN WBITING, — ^EtTDSNCB, 

ALLABAKIA,— Appellant, 

Versus 

EONDINEATT,— Eespondent. 

Before His Honor Mr. Justice Colin. 




L. BouiLBABD, --Of Counsel for AppelliQ 
J. PiONEGUY, — Appellant's Attorn^. 

F.L. Chastillixb,— Of Counsel for Sespc 

dent. 
A.J. Colin, — ^Bespondent's Attoner. 



17 th Awput im 



This was an Appeal aicainst a Decision of 1 
Self, Senior District Magistrate of Port Loœ 
11th May 1866, and whereby the Defendsd 
now Appellant, was ordered to pav to the Plis 
tiff, now Bespondent, the sum of $250, fortr 
months' rent of a real property in Hwpni 
street. Fort Lonis. 

L. BouiLLABD, for the Appellant, urged tin 
the Magistrate was wrong in his practice toil 
qnire notices to be served by Ushers, thatwii. 
ten notices were not necessary; provided «tc. 
bal one could be proved, that was enough ; d 
besides that if repairs were due by the tenu; 
the occupation ought not to be made to contiiffî 
merely because such repairs had not been miâi 
He then argued on the evidence in the an 
maintaining that sufficient notice had been gi^s 
on 80th December 1865. 

P. L. Chastbllieb, for the Eespondenic- 
gued : That no notice had been given at all ; tk 
point was not whether there should bewritte 
notice or verbid notice, there ought at all eveœj 
to be a notice, there was none until the end a 
January, and then a most unsatisfactoiy oo£ 
The evidence was clear in favour of the B* 
pondent. 

JUDGM£irr« 

In this case several interesting questions law j 
been argued which, I do not think, the mentefl 
the case call upon me to adjudicate upon. 1» 
not necessary, under the circumstances, to * 
cide whether a notice to quit should be in ^tnj 
whether it should be served by an usher, (fj 
whether a letter duly delivered will suffice, n} 
could gather from the Eecord that the Decin^ 
of the Magistrate below had gone upon oDe^ 
the questions argued before me, and that he^ 
taken an erroneous view of the Iaw,itn«f 
have been necessary to lay down what I cona« 
the true construction of the law ; but I Imdt» 
the Magistrate has given Judgment ^ortne ri^' 
tiff, after having heard witnesses on both»^ 
and it does not appear that he has travelle<i^ 
other ground than that covered by the evidence 

The question then, whether »otic® '^ VJjj! 
not necessary, does not arise ; the q^f 7° J 
Has there been notice at all given by the tena^ 
to the Landlord ? And that point again resoiT» 
itself into this issue : Was notice e^^?^\u 
30th December last ? For if not then given, 
Defendant does not set up any other notice. 

The Defendant said that he did give f^j^J 
a letter which his clerk deUvered into m^. 
of Mr. Bouffé, the Plaintiff's agent Tl^.. 
is distinctly denied by Bouffé, and it w f^ J^ 
pkinthatifthe Defendant does i^?*^V 
this fact, he cannot set up as a notice m» 
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fact, ^rliich arises in the case, that on the 3l8t of 
January the keys were thrown in the Landlady's 
yard» a mode of notice more summary than sa- 
tisfactory. 

On looking at the evidence, I think it clear 
tliat there has been hard swearing on one side, 
and I agree with the Magistrate that the weight 
of evidence is in favour of the Plaintiff now Bes- 
pondent. The accounts given by the Defen- 
dant*8 clerk's do not agree. Whilst the one states 
that the letter was delivered into the hands of 
Soufflé, who was sitting in a chair and said " very 
good.*' the other states that the letter was de- 
Uvered not by the other clerk, but by Defen- 
dant's own son, not into the hands of Bouffé but 
into the hands of one Durand, Bouffé's clerk ; a 
circumstance which Durand i)Ositively denies, just 
as Bouffé denies having received an^ letter per- 
sonally. The evidence for the Plaintiff is consis- 
tent in that,for the Defendant,Ifind discrepancies 
on very material points. It was attempted to ga- 
ther from a notice served by the Plaintiff's At- 
torney, that a notice to quit had been duly 
given ; there can be no doubt in my mind that 
the notice in question applies to the summary 
tender of Keys to which I have already alluded 
and not to any anterior notice to auit. I wish it 
to be clearly understood, that I ao not decide 
i^ainst the Defendant the points of law urged 
on Appeal on his behalf. I wish it also to be un- 
derstood that I sa^ nothing of the statement 
made that the practice of the District Magistrate 
is to repudiate all notices to quit that are not 
served oy ushers. I am clearly of opinion that 
the points have not fairly arisen for our consi- 
deration ; that in this case no notice of any kind 
has been proved to the satisfaction of the Ma- 
gistrate below, and that on the evidence as it 
stands, the case was rightly decided ; and I dis- 
miss the appeal, with costr. 



BAIL COOBT. 



AnuLTÂBE, — Preuve, — Appel n'rir Jugement 

DE LA COUB DE DISTRICT,— C. P. AllTS. 251 

ET 255. 

Une plainte en adultère ayant été portée devant la 
Cour de District ^ par un wari contre sa femme 
et son prétendu complice, la femme fut reconnue 
coupaole et le prétendu complice acquitté. 

Sur P appel interjeté par cette première, la Cour 
co/^rma le Jugement, mais ne ^^uê reviser cette 
Décision relativement au prétendu complice^ au* 
eun appel n'ayant été fait quant à celui-ci, du 
Jugement qui le déclarait non coupable. 



Adultbbt, — ^Evidence,— Appeal fbom a Coy- 
vicnoK OF District Magistrate, — P. C. 
Arts. 254 and 255. 

A ioife and her alleged paratnour were tried before 
a District Magistrate for living in a state of 
adultery. The voife was convicted; the alleged 



aceomplice acquitted. The wifs appealed. The 
Court affirmed the Judgment against her, but 
there being no appeal in the ease of the fnan, the 
Court could not review the Decision of the Ma- 
gistrate, in his ease. 



LABATJD the Wipe,— Appellant, 

Versus 

LABAUD THE Husband,— Bespondent. 

Before : 
His Honor the Chief Judge. 



E. Pellereau ^)f Counsel for the Appellant.] 
U. HiTtÉ — ^Appellant's Attorney. 
S. J. Douglas — Of Counsel for the Bespondent. 
J. BoucHET — ^Bespondent's Attorney. 



ISth Septetnber, 1866. 

The Appellant, the wife of one Labaud. was 
tried before the Junior District Magistrate of 
Port Louis, at the instance of her husband, on a 
charge of " living in a state of adultery with one 
Edouard Nayna.^' 

The Appellant and her alleged paramour were 
apprehended and brought before the Magistrate» 
for trial. They pleaded not guily. The Court 
convicted the wife and sentenced lier, under 
Art. 254 of the Penal Code of the Colony, to 
imprisonment for six months and to pay the sum 
of £1 8s of costsj and in default of payment, to 
a further imprisonment with labour, for the space 
of 9 days. The alleged accomplice was acquit- 
ted, in the words of the Judgment below : ^' for 
want of sufficient proof of culpability." 

The wife appealed and maintained that if the 
evidence was insufficient to convict the man. it 
was necessarily insufficient to convict her, and 
that she accordingly ought to have been dis- 
charged. 

THE COUHT. 

The rules of evidence, in cases of thi» descrip- 
tion, established in France and in this Colony, are 
peculiar ; Art. 255 of our Penal Code declares : 
" The only evidence that can be adduced against 
'' the person accused of being an accomplice (of 
" the wife) sliall, besides the very deed itself, 
^* (flagrant délit) be such as may be deduced 
" from letters or other documents written by the 
" partj BO accused." Now, in the present case, 
no wnting was produced against Nayua, and I 
presume the Magistrate was of opinion, on the 
evidence, that the witnesses did not prove a case 
of" the deed itself" or flagrant délit-, for, if so, 
the paramour must also have been convicted. I 
do not feel myself called upon to give any opi- 
nion on that point, as the case of the man is 
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not before me, on appeal. The only Appellant 
is the wifj. I most confine myself to her case. 
I am quite satisfied that the Magistrate was right 
in convicting t'ie wife, the now Appellant. There 
is no doubt that all the evidence adduced was 
evidence legally admissible against her. 

The Appeal must, therefore, be dismissed, with 
costs. 



BAIL COURT 



CbOIX or MÀBQUE TKKAXT LIEU DE BIGXATURE, 

— New Tbial, — Documents pboduits de- 

TANT UN MaOISTBAT DK DiSTBICT,--LeUB BE- ' 

THAiT DU Recobd,— Appel. 

La croix ou marque d* une partie à un iouiëeing- 
privé ne peut remplacer m signature. 

Zei documents et titres produits dans le cours d'un 
proses devant tin Magistrat de District doivent 
être dtposés au " Becord" et ne doivent pas en 
être retirés sans la permission du Clerc de Dis- 
trict 



Cboss ob Mabk instead of a signatube, — 
Nk'W' Tblal,— Documents used as etidence 
betobe a Distbïct Coubt.— Withdbawino 
THE same fbom Eecobd,— Appeax. 

A private vsriting subscribed with a mari or cross, 
instead of a signature, is inadmissible as evi- 
dence. 

Documents put in before a District Magistrate 
should not be withdrawn without the knoicledgc 
and leave of the Clerk of Court. 



ABNASALON,— Appellant, 
^ Versus 

BAMSAMT,~Eespondent. 

Before His Honor the Cuief Judge. 



H. Wilson, —Of Counsel for Appellant. 
IT. HiTii, — Anpellant's Attorney. 

L* Chabtellieb, — Or Counsel for Eespondent. 
A. PiTOT, — Bespondent's Attorney. 



18^A September 186G. 

This was an Appeal from a Judgment of the 
District Magistrate of Plaines Wilhems, sitting 
on the civil side. 

In the Court below, the Respondent, Bamsa- 
iny, demanded from the Appellant, Amasalon, 



the restitution of the sum of $162 if]nà,\fi 
snid, he had advanced to him and was evidenced, 
as he alleged, by a writing bearing the date of 
7th October 1864. 

At the trial, the Defendant pleaded that tliete | 
was a commercial partnership between him ind 
the Plaintiff, for dealing in yacoa and sugar bigi, i 
and that, consequently, the Dlatrict Magiatnta 
had no jurisdiction. The objection was orerral. 
ed, for there was no legal proof of any partner, 
ship, and Judgment was given for the Eaintii 

The Defendant obtained a new trial on ceitiiii 
allegations in point of fact, one of which (3rd 
Paragraph) was that he had certain receipts in 
his possession which he had mislaid ; the net 
trial was granted, but '' under the reasons con- 
'* tained in the 3rd paragraph, of the application. ' 
On the day of the new-trial, the Defendant con- 
tended that he had a right to open up the whole 
case, and to be heard on all his pleas, as if tlut 
had been the first trial. The Plaintiff contend 
ed that he could only be heard on the point I^ 
ferred te in the 3rd paragraph of his reaaont. 
and the Magistrate adopted this latter new. 
The receipt produced by the Defendant bon 
only to be subscribed by the cross of the Plaintiff 
Bamsamy, and was rejected by the Magietnte, 
who refused to allow parole evidence in sup- 
port of such a paper, or to prove a payment by 
Amasalon to Bamsamy of the sum originallj ad- 
vanced by the latter to the former, and gave 
Judgment, of new, in favour of the Plaintif 
Bamsamy. 

Amasalon appealed. 

Counsel were heard on both sides. 

THB COURT. 

Taking the case on the broad ground in wbicli 
the Appellant wishes to place it, vis : That at 
the second trial he was entitled to go into the 
whole case de novo, what are the pleas which he 
submits te the Court P 

In the first place, he says : that there was a cer- 
tain commercial partnership between the parties 
here, and that a resort to the District Magistï*^^' 
instead of an arbitrator, in such a case,wa8 incom- 
petent. But there is no evidence of any such 
partnership here, and consequently the P^^]|* 
self does not arise. The Court has repeatedlj 
decided that ordinary writings between partie*. 
to which a cross or mark has been merely ^^ 
bited, instead of a signature, cannot be accep- 
ted as evidence of what they purport to contain. 
(See particularly case of Ôonapen andÀnor^ 
Bamsamy. Piston's Reports. Vol. 5. Pag© 1^) 

The alleged receipt for repayment of the i^o' 
ney to Bamsamy. by the Plaintiff, is exposed to 
the same objection. 

It is not subscribed by Bamsamy. The Ma- 
gistrate has found it ineffectual on this gs^^ 
and I must support his Judgment, I ^^.fl^ 
opinion that he could not admit parole en^ox^ 
in sucli a case^ 
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In the course of the discussion before me, an 
incident occurred» which I cannot pass over, 
without notice. One of the Counsel produ- 
ced two documents which the other objected to 
as not being in the record. They bore the 
mark of the District Clerk, but the Counsel 
producing them admitted that, while, in {Joint 
of &ct they had been produced before the Ma- 
gistrate, they had been withdrawn and latterly 
remained in his possession. The Magistrate, on 
a remit made to him to inquire into the facts, 
haa certified that the two papers in question 
were filed on the 13th of June last, after the 
new trial had been granted, that they had been 
taken back without leave or consent of the Dis- 
trict Clerk and " they were not produced in 
•• evidence on the hearing of the new tria^" 
(25th July last.) 

I trust that such an irreralarity will not occur 
again. — ^Documents should never be taken away 
without the Imowledge and leave of the ClerK 
of Court and they ought to be returned as 
promptly as possible, when they have served the 
purpose for which they were properly required. 

The Appeal is dismissed, with costs» 



SUPREME COURT. 



DiTOBCE,— AbANDOK du DOMICILE CONJUGAL, — 

C. C. Abts. 212, 213, 214, et 231. 

Z'abaTidon du domicile conjugal par Vun des époux 
nest pas, par lui-même, une cause de divorce, 
lorsquil fC est pas accompagné d'autres faits ou* 
Irageants et injurieux* 



DiVOBCB, — DeSBBTIOK OP THE COyJlTGAL BESI- 

DENCE,— c. c. Abts. 212, 213, 214, and 231, 

Desertion hy one qf the spouses is not per se a suf- 
ficient ground of divorce, some other fact of out" 
rage must he joined with it. 

Desertion must he estahlished hoth animo et £iicto. 



AEL/LNDA the Husband,— Plaintiff, 

Versus 
ABLANDA the Wife,— Defendant. 

Before : 

His Honor the Chief Judge, and 
The Honorable Mr. Justice Bbstel, 



J. L. Comr, —Of Counsel for Plaintiff. 

W. FiNWiBS, — Plaintiff's Attorney. 

P. L. Chastellueb,— Of Counsel for Defendant. 
A. Piston, — Defendant's Attorney. 



I7th August, 1866. 

(See 1864-1.93.1865-3 ) 

This action for a divorce à vinculo ^nairimonii 
was originally undefended and unopposed by the 
wife. 

Jules Colin was summing up the evidence 
adduced in support of the Plaintiff's demand 
when the wife appeared in Court, in person, and 
through her Counsel P. L. Chastkllieb, stated 
that the only ground alleged for the divorce 
prayed for by her husband was her absence from 
the conjugal roof, that her prolonged absence 
therefrom had originated in and had been con- 
tinned from dread.on her part,of further ill-treat, 
ments from her husband who had but very lately 
refused to receive her under his roof at two 
different times. She further expressed her 
willingness to return to her husband, thus, put- 
ting an end to the suit. 

On being asked by his Counsel whether he 
was willing to take back his wife, the Plaintiff 
re fused to do so. 

In order to verify the correctness of the facts 
alleged by the Defendant, the Court ordered 
that those persons who had accompanied her to 
her husband's house, should be examined. 

This examination took place on the 15th March 
now past, when one Charles Autard, on oath, de- 
posed " that, in company with the brother of 
" Defendant, he accompanied the latter. 30 or 
<* 40 days previous, to her husband's house. We 
" arrived, says the witness, at half past four p.m. 
" Arlanda had not come. A few minutes after- 
" wards we saw him before his door. I told 
" Mrs. Arlanda that it was time to go to her 
** husband's home. As soon as " he saw his 
" wife, he entered the house and shut all the 
" doors. Seeing the house closed we all re« 
" turned. I accompanied Mrs. Arlanda on a 
" second occasion, about a fortnight ago. Mrs. 
•* A. her brother and myself. We waited till 7 
" o'clock P.M. Seeing that Mr. A. bad not 
" come, we returned. The second time we 
" went, we saw some Indians there, we did not 
" speak to them." 

This deposition is corroborated by that of the 
Defendant's brother who, further, states that on 
the first occasion, as soon as the Plaintiff saw 
his wife at his door, he, the Plaintiff, entered the 
house and shut the doors : " we waited," this 
brother adds, " at the door, a short time ; not 
" seeing any one we went away." 

The same dread of ill- treatment had been ex- 
pressed by the Defendant, when, in execution of 
the Writ of this Court, she was taken back ta 
her husband's home by the Usher Lecudennec, 
to whom she said that she had been ill-treated. 
This fear of ill-treatment accounts for the Defen- 
dant's having said to her sister, on leaving her 
to accompanv tbe Usher to her husband's house, 
that she would return as soon as possible, and for 
her saying to the Usher that she would not re- 
main with her husband. True it is that the 
Usher deposes and so does another witness, Lu- 
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den Ghkutier, tliak she was yeiy IdncDy receired 
hj her huBband. 

The kindness of her husband's reception Jiad 
not, howeyer, the happy result of dispelling her 
fear of further ill-treatment, similar to that al> 
ready experienced ; the existence of which has 
been recognized by Judgment of this Court of 
the 5th January 1865, between the same pairties, 
wherein is to be found the following remarks : 
" But it cannot escape observation that the con- 
^ duct of the Plaintiff towards the Defendant 
" has not been good, and if she has left his 
" house, it has not been without reason." 

The Plaintiff complained of the tardiness of 
the Defendant's appearance in Court, and of 
the opposition to the allowance of the Plain- 
tiff^s demand. Were such an opposition to be 
allowed at this late hour, it would be putting 
into the power of the Defendant, to defeat a most 
just demand and to entail upon an innocent and 
injured husband, endless costs» For, in this case, 
the feelings of the husband bare been so hurt, 
that there is no chance of his ever forgetting the 
injury done to his feelings as a man and as a 
husband. Harmony is not to be expected, ever, 
again to preyail between this coupla Should the 
husband fail in this his second action for diToroe, 
we must expect ere long another action will be 
brought for the same end. 

The past conduct of the wife, in forsaking her 
husband and his house, for such a long space of 
time, before and after having been taken back to 
the conjugal establishment, without cause» un- 
less it be mere dread of imaginary ill-treatment, 
entitles us to infer that she has made up her 
mind for ever, to abandon her husband, contrary 
to the provisions of the law, (Arts. 212. 218, 
214, C. C.) leaving the husband alone to strug- 
gle thro' and with the di£Bculties of life, on the 
one hand, and exposing him sooner or later to 
have his name disgraced and dishonoured by the 
misconduct of a young woman, whose morality 
may be justly suspected, from the want of regard 
she has hitherto shewn to the feelings of her hus- 
band. 

The '* Ministère Public " concluded against 
the admission of the divorce, on the ground that 
the absence of the wife from the conjugal domi- 
eile being due to the ill-treatment of her nusbanJ, 
tiie latter might, by amending his conduct to- 
wards his wifct hereafter, secure to himself thé 
Îresence of his wife, and expect to derive from 
is marriage fdl the advantages he anticipated 
therefrom. 

JUDGMBNT. 

The Court dismissing a previous action in 
^vorce, brought by the same Plaintiff against 
his wife, on the ground that desertion by one of 
the spouses is not of itself a ground of divorce, 
availed itself of that opportunity of observing 
that the conduct of the Plaintiff towards his wife 
had not been good, and that if she left his house, 
it was not without reason. (See Judgment of the 
rSnpreme Court. Piston's ÉeporU. 1864 page 2.) 

This was a suggestion to the husband that the 



happiness of a conjugal life, which he compjaaej 
of naving lost, was still within his isaa, sd 
might be recovered on a change of oonàiel 
towards his wife. 

This suggestion was unfortunately unlieeU 
by the husband and the fears of t£e wife» li 
ative and increased by the fact of the Eakiif i 
twofold refusal to receiye her into his home, in 
so manyreasons for the Court tondogs lU 
ear to this his second complaint^ br disminif 
this action as it did the first, and tneiebr p». 
tecting the sanctity of the maniage bond. 

Action dismissed, with costs. 



BAIL GMIT. 



Sâisib-Abbét, — ^XiSBS SAISI, — Dbclajlahos ài' 

FIBHATTVE, — DOMICILB,— COMPKlEîrCE,— A^ 
PEL BE JlJOEKENT DE Ma.GISTBAT DE DiSTBICT, 

— Oed. 34 D£ 1852, Abt. 75. 

Letien warn doit être auiffné en déclara^ ^• 
matioe devant le tribunal de Mon domieik* 

La compétence de la Chur de DUtriet eit déiem 
née par la somme principale de la dem^^^ 
dépendamment dec aweaeoirei. 



Attachment,— Gabnishbe,— Domicile,-" ^ 
clàbatiok affirmative," — jltbisdicnoï.- 
Appeal fbom Jubgmeht of Distsict Mi* 
GisTRATE,— Oed. No. 34. OF 1852, Abt. 75, 

A part^ who recovered Judgment in a JX^ 
Court attached a cum qf mone^ in the haiij 
an alleged debtor qfhie debtor. TU Q^m 
reAAed in another District and waaummuMdts 
appear m the Court of the DUtrict vohere j^ 
meni toae recovered, but where he did not remt- 
The proceedinas were held to be incompetet^ '^ 
were diemieeea, with costs. 



SBNaEN,— Appellant, 

Versus 

JTs. FBASEB,— Bespondent. 

Before : 
His Honor the Chief Judgb. 

P. L. CHABTELLiEE,-Of Counscl for Appellwi^' 
A. PiTOT, —Appellant's Attonwy. 

W. Newtok, — Of ConnselforBeBpondtftt^ 
H. BEBTHf , — Bespondent*s Ai^raV' 

6th Septeai^^'^ 

On the 23rd Fehruary 186ft ttj Jgfï 
Sengen, a trader, of the District w ÏV09i 
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covered Judgment in the Court of the District, 
against Arthur Fabre, for the sum of ;^239.93, 
with interest and costs. The aggregate amount, 
inclading interest and costs, was £(K).15.5. 

For this latter sum, an attachment, by order 
of the District Court, was laid in the hands of 
Mr. Jas. Fraser, Merchant at Port Louis, on the 
2nd April 186G. 

J. Praser was summoned to appear on the 
30tli April. He did not attend, out Counsel 
stated on his behalf that the Court was incompe* 
tent as the amount was beyond ;$250, and tnis 
plea was sustained by the Judge. 

Sengen appealed and submitted that the i)lea 
of Eraser could not be received as, by Article 
76 of the Rules and Orders of the District 
Courts, being a Garnishee, Fraser was bound to 
attend the Court in person, and not having done 
so, the Court should have found him liable " pur 
et simple '* for the amount recovered by the at- 
tachment, viz : £60.15,5. 

The Appellant further argued that in deter- 
mining tne sum for which the Court is compe- 
tent, the amount of interest and costs being 
mere accessories of the sum demanded, ought 
not to be taken into calculation. 

THS corBT. 

Altho' it has not been pleaded by the parties, I 
am bound to consider whether the District Court 
of Flacq had any jurisdiction over the Garnishee, 
Mr. James Fraser, whatever may have been the 
amount of the sum attached in his hands. To 
say that Mr. Fraser was bound to attend in per- 
son is to assume that the Court had jurisdiction 
over him. Now I cannot see that tins has been 
established. On the contrary, I am satisfied 
that the jurisdiction he owed in such a case was 
to the Magistrate of his own domicile, not to the 
Magistrate of the District of Fkcq. This is 
clearly provided for by Art. 75 of the Rules of 
the District Courts, which runs in those terms : 
'' If the seizing party be a Judgment creditor or 
" the bearer of a Notarial deed in its ezecutoiy 
" form, or if, after the opposition lodged, he ob- 
'* tained a Judgment against the part^ seized, 
" lie shall exhibit to the Clerk of the District in 
'' which the G-amishee is domiciled a duly certi- 
" fied copy of his Judgment, or of his notarial 
'' deed, in its executory form, and of the Order 
" of attachment. Whereupon the said Clerk 
'* shall, on the application of the seizing party, 
^' issue a summons to the Garnishee to appear 
'* before the Court of the said District, on the 
" day as shall be fixed in the said summons, to 
*' give a full statement of the sums by him due 
" to the Judgment debtor." 

If the Court had found it necessaiy to go into 
the question of value, it is probable that the ar ' 
gument of the Sespondent, as to interests and 
costs, being mere accessories, would have pre- 
vailed, but, on the ground above stated, the ap- 
peal must stand dismissed, with costs. 



BAIL COURT. 



Saisie Mobilière, — Revexdicatiok, — Appel 
ns Jugement be Magistbat be Distsict,— 
OaB. No. 32 be 1852. 

IXaprhs la Loi organique sur les Cours de District, 
V exécution d'une Saisie Mobilière n'a pas besoin 
d'être attestée par témoins. 

Preuves d'après lesquelles les marchandises Jor- 
mant le fonds d'un magasin furent restitués^ sur 
revendication, au vendeur originaire, pour défaut 
de paiement, la vente faite aux tiers-saisis étant 
reconnue fictive. 



Seizube of goods, — I^^:EBPLEADEB,— Appeal 
FBOM A Judgment of Distbict Magistbate, 
— Obb. No. 32 op 1852. 

By our Organic Laics of tlie District Courts, an 
execution of Seizure of goods does not require to 
be attested by loitnesses. 

Evidence on which a stock in trade was assigned, in 
an interpleader, to tlie original vendors, a subse* 
quent sale being held to be fictitious. 



SINNAVASSEN PILLAT & Co.— Appellants, 

Versus 

KISTNAPEN ANB EANGA8SAMT,-Bespon. 

dents. 

Belore : 
His Honor the Chief Jubge. 



Or. Guibebt, —Of Counsel for Appellants. 

W. Hewetson, — ^AppeDants* Attorney. 

E. Fellebeait, — Of Counsel for Bespondents. 

£. Macquet, — Bespondents' Attorney. 



6th September^ 1866. 

In this case, the Sespondents had sold and de- 
livered certain goods to the firm of M. 0. Doo- 
rasamy and Company, for the price of '^223,19. 
on the 24th April last. The huyers accepted 
the account to be paid within 45 (lays from the 
said date. On the 24th June thereafter, on an 
application by the vendors, setting forth their be- 
lief that their debtors were about to sell off their 
stock in trade and had begun to remove their 
goods from the shop, the District Magistrate 
made an Order for a provisional seizure. 

The Usher proceeded to the shop, where ha 
seized and inventoried a considerable qnantitj 
of goods in the face of a protest by the Appel* 
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lant SinnaTaBsen Fillaj, vfho was found in the 
nhop and who claimed the goods as the property 
of himself and partners. He said the articles 
had heen bought by him on the 28th May 1866, 
from Doorasamy and Company. 

The right of property in the articles was tried 
before the Court below, in an Interpleader. ^ 
Judgment went in favor of the now Respondents. 

Sinnavassen and Company appealed. 

Counsels were heard on both sides. 

THE COUHT. 

The Appellants have argued a preliminary ob- 
jection to the seizure made by the Usher : viz : 
that his execution of seizure is not attested by 
the signature of witnesses, as required by the 
rules of the Code op Citil Frocedvbb, Art. 
585. This objection must be repelled, for, by our 
Organic Law of 18o2, regulating the Procedure 
in the District Courts, Civil side, no such attes- 
tation by witnesses is required. 

On the merits, we have, in evidence, a deed of 
sale of the Stock in trade by" Doorassamy and 
Company " in favor of the Appellants, dated 
28th May last. -The price was ^1,567.64', of 
which ;J350 bore to have been paid cash. The 
Appellants also produced a license to deal in 
tooacco applicable to the shop in question and 
for the penod from 27th March to 26th Septem- 
ber of tne present year, and another license as 
general retail dealers for the same period. It is 
also shown that Mr 0. Doorassamy and the Ap- 
pellants hold a joint license for the same premi- 
ses as retail dealers from 18th September 1865« 
to 17th September 1866. The Appellants were 
found in . possession of the shop and articles 
where the Usher went to execute the provisional 
seizure made at the instance of the Bespondents, 
or at least, Sinnavassen Pillay was there and 
signed the protest against the seizure. 

On the other hand the Bespondents produced 
written evidence of the sale by them to M. C. 
Doorassamy of the goods, the price of which 
rema ned unpaid. This sale tooK place on the 
24th April, more than a month before the sale 
of the shop to the Appellants. 

The witnesses examined stated that up to the 
11th June, the signboard bore the name of 
Doora a my and Companj and they transacted 
business there as the owners of the shop. That 
on that day their name was removed and on the 
xiezt day the name of the Appellants was put 
oyer the door, for the first time. 

In this state of the evidence it appears to me 
that the learned Magistrate, in the Court below, 
arrived at a proper and just conclusion in award- 
ing the goods to the original and unpaid vendor. 
On the proof adduced, of which the import has 
jnst been stated, I am satisfied that the justice 
of die case lies with that claimant. 

The appeal is therefore dismissed, with costs. 



8VPRHIB CODBT. 



HTPOTHiQUE Legale, — BsNovciATioir be la 

FEMME,— DeICAXTDB EK VVtslATÉ BB CETTE BB- 
KONCTATIOK, — ^EXFBOPBLITIOK FORCBB. 

La femme qui a renoncé à ses droite éThypothèque 
légale sur un ImvMuble déterminé^ vendu par 
son mari, ne peut demander la nullité de sa re- 
nonciation sous prétexte que cet abandon était 
purement gratuit de sa part* 



Legal Mobtgage, — ^Benunclation of the wife, 
— Action in hullitt of such BEKONCiATioy, 
— Seizube. 

The wife cannot claim to have the renunciation 
which she made of her legal hypothec, on certain 
Immoveables sold hg the husband, rescinded, on 
the ground that it was made for no considera- 
tion. 



DIOBE THE wife,— Plaintiff, 

Versus 

DIOBË THE HUSBAND & OBB^^ Defendants. 

Before : 

His Honor the Chibf Judge, and 
The Honorable Mr. Justice Colin. 



S. J. Douglas, —Of Counsel for Plaintiff. 
E. BouLLÉ, —Plaintiff's Attorney. 

J. Colin, —Of Counsel for J. Diobk. 

V. BouLLÉ, — Attorney for the same. 

Hon. H. Kœnig,— Of Counsel for P. A. Wiehé. 
J. PfGNEOUT, — ^Attorney for the same. 



2l8t August 1866. 

This was an action brought by Constsuce Aa« 
relie Ernestine, the wife of Joseph Dioré, to the 
effect that •' a certain Instrument under private 
•• signatures under date 22nd September 1858, 
'* in 80 far as it concerned her, and in so far ts 
" she thereby had bound herself to intervene îd> 
" notarial contract of the properties therein men^ 
*' tioned by the said Joseph Dioré to the said r. 
" A. Wiéhé, in order to unburden the same of her 
" legal mortgage, as also the said notarial coniX9^ 
** of sale of May 4th, in so far as concerned her 
•• and in so far as she had thereby given "vaKH 
" levée" and consented to the erasure of all in* 
" scriptions to secure her legal mortgage ^^ 
•• the said Joseph Dioré. so far as re^e4 ^ 
•• properties here in before mentiounedi oo ref' 
"' pectively set aside and declared null ana v(^ 
*• as having been made without considération ^ 
" benefit to her, or at all events for the faimre w 
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« any coDsideratioi^» and the non-execution of any 
" conditions upon which the eacie maj have been 
" consented and agreed to by her. " The above 
are the very words of the prayer with which the 
Declaration concludes and ends. 

It would appear that by an act under private 
signatures between Joseph Dioré, the Plaintiffs 
husband, Albin Dioré, Probart and wife and Pe- 
ter Adolphus Wiéhé, the real Defendant in this 
cause, in ^hich/icttbe Plaintiff herself did in- 
tervene, Joseph Dioré agreed to sell to P. A. 
Wiéhé : 

lo. The whole of the Estate I* Arsenal ; 

2dly. The plots of ground called ** Mignonette 
and Casee-cou, " contiguous to *' Arsenal " Esta- 
te ; 

3dly. The rights of Joseph Dioré to a lease 
made to one John Davy,of a portion of land form- 
ing part of the Estate aforesaid, and also all his 
rights and profits in the partnership carried on 
under the style of " Wiéhé & Co, " for the work- 
ing of a certain distillery called " Balaclava " and 
set up on the said Estate. The reason alleged for 
the sale was that the Estate had been seized and 
it was urgent to cause such seizure to disappear. 
Joseph Dioré having no funds to enable him to 
pay off the mortgage creditors of the said Estate. 

The sale price was ^50,000, which Wiéhé un- 
dertook to pay to the inscribed creditors, accord- 
ing CO the ranking of their privileged or hypo- 
thec claims, with interest at 9 0(0 per annum. 
In the act the names of such creditors were set 
forth and amongst them where Albin Dioré and 
Mrs. Probart, on account of their legal mortgages 
and their rights against Joseph Dioré, their fa- 
ther, arising from the fact that they were heirs of 
their mother the late Eleonore Qautray, the first 
wife of Joseph Dioré, and that Joseph Dioré, 
their father, had been their legal guardian dur- 
ing their minority. 

It was further agreed that Albin Dioré and 
Mrs. Probart should be bound to intervene in the 
deed, by which, the seizure above spoken of was 
to be erased. It was atso agreed that P. A. 
Wiéhé would register the deed of sale and effect 
the clearance of legal mortgages, in order that 
the said Estate be freed of all inscriptions and 
mortgages whatsoever. 

Again it was agreed that after the above for- 
malities had been fulfilled, P. A. Wiéhé should 
unite into one single Estate the " Arsenal " pro- 
perty and the '' Mignonette and Casse- cou " 
nlots of ^ound, along, with the '^ Balaclava " 
aistillery, and that the whole should form the 
stock of a limited liability partnership, (en com- 
mandite) or» if need be, an anonymous co partner- 
ship made up of shares of ^1,000 each. Joseph 
Dioré's interest in the concern was to be of 35 
shares or ;j(35,000, the price of •* Arsenal " proper 
being absorbed by the creditors who held hypo- 
thecs thereon. The Plaintiff further alleged that 
it was with a view to facilitate such arrangement 
and m order to benefit her husband, but without 
the slightest benefit to herself, that she under- 
took and promised to intervene as aforesaid. 



The Declaration then proceeded to allege that in 
part execution of the promises, Joseph Dioré did, 
on May 4th 1859, sell to the said P. A. Wiéhé 
the Estates in question and that, she, the Plain- 
tiff, did in execution of her promise intervene in 
the notarial deed of sale and give ** main levée '* 
of and consent to the orasura of all inscriptions 
taken to secure her legal mortgage in so far as 
might affect or concern the said Estates. 

The Declaration further alleged that the conside- 
ration, under which she was induced to renounce 
her legal liiorl gage, have entirely failed and the 
conditions which the said Joseph Diorc and P. 
A. Wiehé undertook to fulfil, have never been 
executed or carried into eftect. 

P. A. Wiehé pleaded that the Plaintiff had no 
right of action against him, the Flea, then tra- 
versed generally and denied the facts set forth in 
the Declaration, and set forth specially that the 
Plaintiff purchased from Joseph Dioré the Es- 
tates " VArsenai;* "Mignonette]' and "Casse^cou*' 
and all Joseph Dioré's rights in and to a lease 
made to one John Davy, and further s 11 the said 
Joseph Dioré's rights in and over a partnership 
entered between him. the said Dioré, and other 
parties and carried on under the style of •* He- 
lie & Co."— That the said purchase was made by 
a:^d according to two Instruments under private 
signatures, the first of the 22nd September 1858, 
the second a notarial act under date. May 4th 
1859. That the Plaintiff intervened and was a 
party to both documents and did renounce her 
legal mortgage, and consented to the erasure of 
the Inscriptions thereof so far as it might affect 
the several instates purchased by the Defendant. 
That such renunciation and " main levée " were 
consented to without any condition whatever, 
and for a sufficient consideration. That the De- 
fendant, to all intents and purposes, has executed 
all the conditions he had undertaken to fulfil. 
That if any condition be still unexi^cuted. that 
fact is to be attributed to Joseph Dioré alone and 
cannot affect the validity of the aforesaid Ins- 
truments. 

The two Defendants, Joseph Dioré, and Mrs. 
Probart, declared that they should abide by the 
Decision of the Court ; Joseph Dioré, the rlain- 
tifi^s husband, first suffered default, and then, 
by leave, pleaded that be acknowledged the facts 
set forth in the Declaration, and had nothing to 
say in Bar. 

The case came on for trial and was partly heard 
on the 2lBt March 1866, and by consent conti- 
nued till the next term, 17th April 1866. 

S. J. Douglas, for Plaintiff, argued : After 
having stated the facts set forth in the Declara- 
tion, ne said, the whole of this was an arrange* 
ment uuder suspensive conditions, the property 
had been seized so far back as the 28th July 
1851, by one Auguste Louis ; it is manifest that 
this arrangement could not take place without 
the radiation of the seizure. In May 1859 a no- 
tarial contract of sale is passed between Dioré 
and Wiéhé who had already entered into posses* 
sion and taken the administration. This deed if 
the echo of the first act containing the condi- 
tions of sale it merely carries out^ so far as tfaji 
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clause goe9, the act under private signatures. 
Dioré declares that the property sold is not seiz- 
ed and of this Wiéhé cannot complain because 
it was his business to clear the seizure. Mme 
Dioré thought the seizure bad been erased and 
she intervened, she was not bound to do so unless 
the seizure was erased. 

The two deeds ought to be construed at the 
same time, to be taken as one and the same, 
being in pan matena and the first Instrument 
shows what ve&%o\ s moved her to undertake 
what she bound herself to do. Nothing was done 
to carry into execution the act under private 
fiijgnatures and Mad. Dioré now asks that so much 
of it as bound her to interrene in the notarial deed 
of sale, in order to relinquish her rights of legal 
mortgages and so much of the deed of sale, as ^oes 
to the same effect, should be declared null and void 
Let us see what answer Wiéhé makes to the de- 
mand : He says that the purchase was effected in 
virtue of the two deeds, but how can he say in 
one breath that he has fulfilled eserj considera- 
tion, since the suspensive condition still exists, 
since the first step to be taken is tha erasure of 
the seizure, and Wiéhé is the person at whose 
charge the seizure is to be erased. By his Flea 
he says that he has fulfilled all the conditions 
binding upon him, and that the conditions which 
others should have fulfilled, but have not, cannot 
touch him. On the 12th May 186é, a formal 
*' mise en demeure " was served upon all the 
parties but not responded to. 

Hos-. H. KcETTio, for Wiéhé : The Plaintiff's 
action is to the effect that her renunciation of her 
legal mortgage be recinded, à priari it seems 
strange that a woman who has renounced that 
right, should, as agamst the purchaser of the Ks« 
tate, ask to annul her renunciation. Here it is 
impossible, for her to do so. The contract which 
is the basis of all is that of the 4th May 1859. In 
that deed Mad. Dioré refers to another act under 
private signatures anterior to the notarial deed 
and from which she seeks to find the reasons 
which led her to sign that deed. 

IMr. Wiéhé is in possesstion, under charge of 
makiug certain payments, but what of Mad. Dio- 
ré's mortgage p In the act under private signa- 
tures she promises to give it up, she does so in 
the notarial deed. She now says she has been de- 
ceived by her husband who was to have a share of 
j5(35 000. in the co-partnery. Suppose this were 
true, it would have been Dioré's duty to execute 
the conditions he p omised to fulfil, he promised 
to free the Estate of $S5 000, and then he would 
get a share of ^35,000. Why did not Dioré free 
the Edtate ? Not only he has not paid, but Wiéhé 
has paid a large sum of money. Dioré himself 
acknowledges that a sum of $50 000 has been paid 
by him. It was not absolutely nf cessary that Dio- 
ré should become a partner. By Article 9th of 
the Act, he might or m^ght not. 

Made. Dloro said the Estate was seized, what 
matter is this to her p It concerns the purchaser 
a good deal, but it does not concern her. Besides 
where is the bond by which Wiéhé bound him- 
self to have the seizure removed If It is the ven- 
dor's duty to do this, unless there be ati express 
stipulation to the contrary. But in reality, vVie- 



hé has paid the seizing creditors, (see the' Cahier 
des Incriptions.) It is said, the sale is null; 
(Art. 686 ) but, turn to Article 687, the notifica- 
tion of the seizure was made in 1851, but the cre- 
ditors are no longer creditors, the Inscriptions 
have all been struck out or paid. A s to the chil- 
dren of Dioré, by his first marriage, Wiéhé may 
hiive to defend himself, but this does not concern 
Made. Dioré. 

Douglas, in repply : This action is not one for 
the cancellation of the Bale, the case is that the 
sale is good. Made. Dioré wants only a certain 
clause in the contract to be rescinded, because a 
misrepresentation has been made to her, no mat- 
ter by whom, but she says by Wiéhé and her 
husband. It is immaterial to her what may be 
the *tate of accounts, between Wiéhé and her 
husbaod, but in fact, the debts have not been paid. 
Has Pierre Dioré been paid or the heirs of Die 
re's first wife P The arrangement contemplated 
has fallen through, and Made. Dioré is entitled 
to resume her rights. The motive cause of the 
arrangement was the removal of the seizure. 
Suppose she had been, herself, to intervene and 
had not, could an action have been brought ag- 
ainst her to compel her to do so, when the condi- 
tions were not fulfilled ? If the heirs of Dioré's 
first wife, who are now about to liquidate their 
rights between Dioré and themselves, produce at 
the " Ordre " of other Estates, they may absorb 
every thing and Made. Dioré may be prejudiced, 
since she is excluded from " Arsenal" 

JUDGMENT. 

Mr. P. A. Wiéhé has become the purchaser of 
the •• Arsenal " Estate with adjoining lands and 
certain other rights enumerated in the deed of 
sale of the 4lh May 1859, which lands and rights 
he purchased from Mr. Joseph Dioré, 1st, through 
and by a preliminary contract under private si- 
gnatures, dated September 22nd 1858, and 'idly, 
by and through a notarial deed confirmatory of 
the first contract and dated lih May 1869. 

In the first contract, Made. Dioré, the second 
wife of Joseph Dioré, intervened and promised 
to give him a right of legal hypothec, so far as 
the same might encumber the real property con- 
veyed, but no further ; In the second deed she 
again i'> ter veues and gives effect to her promise, 
waiving such legal hypothec. 

Joseph Dioré has become, it appears, so em- 
barrassed in his aftairi», that the Plaintiff hasoD- 
tained from him Judgment of separation <^^ P^t 
perty and she now sues Wicho, (her husband 
being made a party to the cause), to have her 
obligation, whereby she waived her legal hypo- 
thec, set aside. 

The reasons set forth by her in support of her 
application are, that she got no^considerat-on for 
her waiver of ber legal hypothec, and again that 
the conditions under which such waiver was con- 
sented to, have not been fulfilled. 

She has, accordingly, insisted a good d»*al ap^** 
the two contracts being read together, a* i^ * '^ 
the first that she mainly strives to discover coû- 
ditions, which, as she alleges, have not been lU** 
filled. 
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We have read the fcwo contracts B^parato^» ani 
we haye read them together. 

We have come to the concluBion that whether 
they be read separatelj or read together, the re- 
sult isesseatially the same. But, in reality, we 
believe that although the first most be referred 
to, it is clearly distinct from the second, which, 
-à priori appears, and nothing his heen shown to 
remove this à priori conclusion, to have been 
eigned by the parties, solely with a view to give 
to the first a full aud complete execution, and 
in great measure to testify to such execution. 

jMade. Dioré after having twice solemnly waiv- 
ed her right of legal hypothec over the " Arse- 
nal " Estate sold to Wiéhé, attempts, now that 
Wiéhé has, on the faith of that promise, paid a 
very large sura of money to the creditors of Jo- 
seph Dioré, to retrace her steps and to resume 
rights which, had thoy not been waived, would 
have placed Wiéhé, the purchaser, under the ne- 
cessity of clearing Mad Dioré's l«>gal hypothec, 
but, which, when waived allowed Wiehé to pay oft' 
the mortgaged creditors of the Estate, without 
concerning himself about the value or rank of 
Mad. Dioré's specific legal mortgage. 

It is not very apparent to us that Mad. Dioré 
made any great sacrifice in waiving her legal hy- 
pothec over an Estate already greatly encumbered 
bj hypothecs superior to her own ; the price 
seems to have been fair and reasonable, for no 
hypothec creditors took steps to have an outbid- 
ding on that price, which he- might do, by com- 
pelling Wiéhé to fix his price at once. But whe- 
ther Mad. Dioré, iu reality, waived a right which 
might practically be made available over this par- 
ticular Estate, does not matter ; she has chosen 
to give up that right, promised, in 1858, to do so, 
and in May 1859 actually did so. 

If the law be on her side, she must socceed, 
and effect must be given to that law, but it seems 
a strange position certainly, fora wife, to waive a 
right of legal hypothec over a real Estate, avowed- 
ly not for her own, but her husband's benefit, 
thereby cause a bona fide purchaser to pay his 
purchase price and more, and seven years afber 
to attempt to take this position, that whilst the 
purchaser would not recover from her husband, 
now hopelessly Insolvent, a portion of the pur- 
* chase price paid by him for such husband, she 
would charge de novo the real property conveyed, 
with the full weight of her legal hypothec. To 
annul the two solemn contracts which are now 
before us, there must, therefore, be strong legal 
grounds. 

AVe fail to perceive that there are any. 

She complains that she got no consideration ; 
the voluntary surety, the endorser of a note for a 
friend's accommodation, the waiver, by a wife, of a 
legal hypothec, may get no direct consideration 
from the third party who'contracts with the prin- 
cipal whom they support, but what does it matter 
to that third phrty r He cannot tell what may 
be the private reasons that have induced the 
surety, the endorser, the wiAî, to come forward, 
but they are no less bound to him, and if this 
be true as a general principle, how much more 



true is it in this case^ where there was a con- 
sideration clearly apparent. Made. Dioré dofBfl 
not waive all her rights of legal hypothee» 
she distinctly renounces them only so far am 
they may charge the Estate sold ; she reserves 
them as to all other Estates, and that right of 
legal hypothec (we have been told in argument 
tmit there were several other real Estates sold) 
may notwithstanding her specific waiver as to 
" Arsenal,*' be made gooH against every one of 
the other real Estates. The consideration evi- 
dently was that her husband should not then be 
absolutely ejected from his Estate, but that by 
selling it to a solvent purchaser, he should have 
the chance, under certain contingencies, of ob- 
taining in the shape of shares in an intended co* 
partnery " en commandite." a right of co-owner- 
ship in the paid Estate. It is of daily occurrence 
that a married woman having a separate Estate 
or separate rights, intervenes in such contracta ; 
if she does not, the sale is not surely null, for the 
Estate sold is the husband's, but the purchaser 
fixes his price, clears the Estate conveyed of le- 
gal hypothec, and pays his price to the first rank- 
ed creditors ; the wife'n intervention to waive the 
legal mortgage has two objects in view, 1st : do- 
ing away with the necessity of clearing, as to 
her ; 2ÏV : of allowing the price, to a portion of 
which she may or she may not be entitled, accord- 
ing to the rank of her own legal hypothec, to go 
to the creditors, who are ranked up to the total 
amount. 

She, however, states that the conditions under 
which she pomised to renounce her legal hypo- 
thec have not been fulfilled. It is remarkable 
that in her Declaration she sets forth her posi- 
tion in this way that she renounced for the bene- 
fit of her husband, not for her own. 

Again, she does not allege, i^either does either 
of the (WO contracts of sale show any condition 
stipulated in her own personal favour. 

She seems to have been and evidently was sa- 
tisfied that her legal hypothec should charge her 
hudbaud's oth? r real property. 

Now, if there be conditions which Wiéhé un- 
dertook to fulfil and has not fulfilled, there might, 
savin<; the answer to be given by AViéhé, be a 
case, for Joseph Dioré or perhaps for his wife, 
but if Wiéhé ha<i fulfilled all that he was bound 
to fulfil, and if it be true, as he alleges, that the 
conditions as yet unfulfilled, should be fulfilled 
by Dioro himself, the wife of Dioré cannot set up 
Dioré's own laches, as a ground of nullities of 
contract in favor of Dioré or herself. 

It would really be a premium upon fraud to 
allow a wife to remove her legal mortgage, in 
many cases a myth, so far as its practical realiza- 
tion goes, to induce a third party to purchase 
from her husband, and when that third party has 
fairly and honestly fulfilled his share of the con- 
ditions, to set up her husband's own negligence 
to annul the contract, or, which is worse, so to 
modify it, as to cause the purchaser to pay twice 
orer. 

If Mad. Dioré could show honestly any stipula- 
tion in her own favour «hich becomes of no efiect 
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thro' the negligence or default ot either party, 
the case might possibly assame another position. 
we do not say it would, but it might do 60. But 
here there is absolutely nothing of the kind. Let 
118 see, then, whether Wiéhé had violated, as he 
is charged to bare done, the contract under 
which he bought. 

First, he was to have paid the mortgage credi- 
tors, he has paid a ■ great many creditors, and 
in an account approved by Dioré, on the 28th 
Kovember 1865, Dioré admits owing $50,969,- 
40 c. to Wiéhé. Over and above then, what 
Wiéhé may Ptill have to pay, he is a large credi- 
tor of Dioré ; besides he has paid ofP hypothecs 
as the " Cahier des Inscriptions '' shows, for, 
most are erased as shown by the two certificates 
of the Conservator of mortgages, at the end of the 
'* Cahier des Inscriptions, " and Wiéhé has been 
subrogated in others, (vide Inscription No. 31.) 

But a seizure had been effected and one of the 
objects of the sale, says Mad. Dioré, was to re- 
move it. We cannot well perceive how Made. 
Dioré is injured by the fact of the seizure which 
was effected before her marriage with Joseph 
Dioré ; of coursé it should be removed and a very 
practical mode of getting it removed was to pay 
the seizing creditor, Auguste Ix>uis. The credi- 
tor Auguste Louis has been paid, the cause of the 
seizure has been made to diss p pear and if the 
mere formalities of having it erased has not been 
fulfilled, it was not Wiéhé's business to get the 
seizure erased, it was the business of Diorc, he 
was the debtor, he was the vendor, and unless 
there be an express stipulation to the effect that 
Wiéhé, the purchaser, shall fulfill that formality, 
and there is not, the usual course should be fol- 
lowed ; it was Wiéhé's business to find the funds 
to pay off the creditors, he has found the funds, 
and if this old seizure of 1851, in the name 
of a paid creditor, still stands in the booki*, 
the fault, if lault there be at all, is Dioré's, not 
Wiéhé's. We say, if fault there beat all, for, if 
a previous seizure will make a sale by private 
contract voidable, the purchaser, (Vide Arti- 
cle 687, Code CiviIi Fbooedure) provided 
he deposits the sum due to hypothec creditors 
and the seizing creditor, before the day appointed 
tor the adjudication, has always the right rf 
maintaining the sale. If driven to it, Wiéhé 
has still that right. Besides Made. Dioré does 
not apply for the ennuliation of the sale made 
to Wiéne, l.cr action has quite another object. 

It is further alleged that a co-partnery was to 
be formed, atjd Dioré have 35 shares of ,$1,000 
each, in that concern. That is not the case ; 
Dioré might (Vide Article 6 of the Contract of 
September 1858) have shares in the joint stock 
concern, which was to be formed after certain 
continj^cncies to which we shall refer presently, 
but this was, in no wise, a " sine qua non " con- 
dition, it was facultative ; the contract says 
*' whether he does join or not he shall have 
leave to have the corn he wants for his baking 
Establishment, ground at the mill." Before 
he can join, certain contingencies are to take 
place, and even if they had taken place he could 
have summoned Mr. Wiéhé to admit him as a 
partner and holder of 85 shares ; it is doubtful 
whether after Wiéhé had paid upwards of ^50,000 
for him on account, he would do ao ; this howeyer 



was a question which he would consider, but 
which does not arise in this case. 

As a matter of fact, he has not applied to hairv 
tho partnership in which he was to hold 35 shares 
constituted. How could he d» so under the cir. 
camstances, even if inclined or able to join Wîelié 
in the contemplated co-partnery ? 

The CO partnery is to be set up alter all the 
legal mortgages had been raised. But those legal 
hypothecs barring that of Mad. Joseph Dioré who 
renounces her own legal hypothec, are in fact thoee 
of Mad. Probart, and Mr Albin Dioré, children of 
Joseph Dioré, by bis fi|Bt wife. (Joseph Dioré,in the 
deed of sale of 1859,declares he never was guardian 
to any minor, except those two children.^ Now, 
one of the sums which Wiéhé undertakes to pay is 
the sum which shall be found to be due to Made. 
Probart and Albin Dioré, who, in no wise, re- 
nounce their mortgage ; until they are paid, th^ 
will not consent to remove their own inscribed 
legal mortgsge ; when they are paid, they cannot 
refuse to erase their inscriptions, and Made. Jo- 
seph Dioré hss already by the deed of 4th May 
1859 waived her own and consented to erase it ; 
the clearance of legal mortgages will thea be a 
formality which a purchaser will perform tor fear 
he has been deceived by the vendor when the 
vendor states he has been guardian to no minor 
but his two children, but. which, if not formally, 
at least practically, will have been effected by the 

ayment to or renunciation by those who alone 

eld legal hypothecs. 
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Now, why have not Made. Probart and Albin 
Dioré been paid ? Joseph Dioré aloi e can answer 
that question. Wiéhé, we must presume, ia pre> 

Eared to pay them, since he has paid the others, 
ut the sum which they have to receive is not 
yet determined, it is the amount which will be 
found to be due to them by their father, their 
guardian, and that amount, an account of guar- 
dianship will deitermine. Dioré has not chosen to 
give his account of guardianship yt t, and is he to 
say, or his wife for him, that because he has not 
chosen to settle accounts with his children and 
thereby enabled Wiéhé to pay off those children's 
claim, that his contract will be practically annull- 
ed, or worse, that Wiéhé should have paid, and 
have his Estate charged with a renovated 1^1 
hypothec. 

Thtf co-partnery which was contemplated was 
not a sine qua nan condition, it vias, it is true, all 
things remaining the same, in the power of Diorf 
to have it constituted and to have 85 shaiea 
in it, but it was a facultative power he held 
which he could exercise under certain con- 
tingencies, he has not exercised it, he has be- 
come the debtor of Wiéhé, according to an ac- 
count stated between them, of more than 
;j;50,000 ; the contingencies have not arisen, his 
own laches has prevented them from arising ; ws 
can no where find any blame to attach to Wiéhé 
who appears to us to have fairly carried into ef< 
feet the conditions which he had to fulfil, and 
who, wo repeat must, until the reverse be shown, 
be held ready to settle with the children of Dio- 
ré when the children of Dioré have a settled and 
determined right, fiut aies cedit sed no» venii. 
This seems to us to be the true nature of th^ 



18663 



COURTS OF MAURITIUS. 



Ill 



case ; there is however more. We haye hitherto 
treated the two contracts as one cootract bot in 
reality the second» tbat of May 1859, may fairly 
be construed as one which was signed in 
due execution of the first. Now, if Mad. Die- 
ré really and honestly believed that all the 
conditions which Dioré bad to fulfil, or Wie- 
hé could only fulfil if Dioré moved, were to 
l>e fulfilled within a certain determiaed period, 
if the contract of September 1859 could bear 
her out in this, why did she sign the deed of 
Bale of May 1859, wherein she uoconditionally 
renounces her claim of legal hypothec on that 
one Estate ? Then, was the time fur her to object 
and say what she now seetss anxious to state, 
but she did not object, in the first contract, she 
promised to renounce, she says, under certain 
conditions ; iu the second she does renounce, and 
does not complain that the conditions whiclk led 
her to promise have not been fulfilled. Apart 
from the considerations which lead us to be of 
opinion that the Plaintiff has failed to make out 
her case, even if the two contracts arc road toge- 
ther, we think that by signing unconditionally 
the second contract.she has executed herpromise, 
has finally renounced her right of legal mortgage 
■on the " Arsenal " Estate a"d cannot, now, set 
it up again, leavir>g to Mr. Wiéhé all the onw 
and other charges of the contract which he seems 
Btudiously to avoid modifying. 

The position of the children of Joseph Dioré, 
in this case, is plain, they abide by the Decision 
of the Court, their interest is not affected there- 
by. 

Joseph Dioré, himself, first, suffered default, he 
afterwards obtained leave, by consent, to plead ; 
this plea was that he bad nothing to say in Bar, 
of his wife's action, and that he admitted the 
facts set forth. This admission and his statement 
that he would not object to his wife's action are 
of no weight as against Wiéhé. 

The action must be dismissed, with costs. 
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Sequestbs. 

Jjûlion en doimnages et intérêts contre un gardien 
^•^ Séquestre pour emploi à son usage personnel 
départie des objets confiés à ses soins, 

SÉQUESTBATIOy. 

Action in damages against a sequestrat-or for ap- 
propriating to his own use certain articles en- 
trusted to him. 



BEÊAED AND WIFE, -Plaintiffs, 

versus 

THE CEYLON COMPANY LIMITED, 

Defendants. 

Before : 

His Honor the Chief Judge and 
The Honorable Mn. Justice Bkstbi;. 



E. DupOîTT, —Of Counsel for Plaintiffs, 
E. DucBAT, — Plaintiff's Attorney, 
S. J. DoUGLi.8, — Of Counsel for Defendant, 
H. Bebtik, — ^Defendant's Attorney. 



lOth OcUAer, 1866. 

The Plaintiffs, at the date of the facts com- 
plained of in the Declaration,were proprietors of 
the Estate Savannah^ of which they were subse- 
quently deprived by a " FoUe Encnere." 

Whilst such owners, the Estate Savannah was 
placed lindor sequestration at the refjuest of the 
Chartered Mercantile Bank of India, London 
and China. The Ceylon Company, then repre- 
sented by the Honorable James Eaward Arbuch* 
not, were appointed sequestrators of the Estate, 

On the 6th Pebruary 1863, with the consent 
of all parties interested present in Court, it was 
ordered that Damé, then in charge of the Estate 
should continue to have the management thereof, 
or some other person to be chosen by the said 
sequestrator. 

The Declaration alleges that whilst the Ceylon 
Company, represented as above, was sequestra- 
tor as aforesaid and whilst Darné had charge of 
the Estate,under the superintendence of the said 
James Edward Arbuthnot, as such manager of 
the Ceylon Company, the latter acted in the 
most injurious manner to the interests of the said 
Bréard the wife, by taking from the said Estate 
and appropriating to his own use articles belong- 
ing to the said Bréard the wife ; by making use, 
for the benefit of himself and other persons, of 
the property of the said Bréard the wife to her 
great loss and prejudico. 

The said James Edw. Arbuthnot, as such ma- 
nager of tho Ceylon Company, is charged : 

lo. With having, during the sequestration 
aforesaid, caused a cart with a canvass covering 
to be made for him on the Savannah Estate» 
from materials and labor supplied by the Estate, 
which cart on being made w^as sent oy Jo : Dar- 
né, by direction of J. E. Arbuthnot, to the lat- 
ter's country residence, St Cloud, Plaines Wil- 
hems. 

2o. With having caused to be made, oh the 
said sequestered Estate, some mule harness, the 
materials whereof were supplied by tho said Es- 
tate. 

3o. With having appropriated to his own use 
the best carriage mules of the Estate, (viz,) 
Soonia and Betizia which wero never returned to 
Savannah estate. 

4sO, With having appropriated to his own use 
a 2nd pair of mules belonging to the said seques- 
tered Estate, which were then in the town of 
Fort Louis, iu the Albion Dock stables, Mon- 
neron's Passage, and which are still in the pos- 
session of the said James Ed. Arbuthnot. 

5o« With his haying ordered Damé to cart to 
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his coantrj reaideuce St.Cloud, Plaines Wilhems 
in the carts and with the mules and drivers of 
the sequestered Estate, joung plants of palm 
trees pr jpared bj the laborers of the said seques- 
tered Estate, in bamboo tubes to be planted on 
Savannah Estate, and also plantain trees taken 
from the orchard of the said estate. 

60. With having ordered the said Damé to 
manufacture in the forge of the said estate, the 
iron frame of a verandah, which frame was sent 
up to town, and adapted to the house of one 
Auguste Ferran, the manager of a provision 
store in Hospital street, Port Louis, the mate- 
rials of which iron frame were supplied by the 
said sequestered Estate. 

7o. With having directed a band of thirty men 
from the laborers of the said Estate to be sent to 
the Estate Savinia, District of Grand Port, there 
.to prepare cane tops for William Hewetson the 
lefi^al adviser of the Ceylon Company Limited 
wlj^ch cane tops, to the amount of one hundred 
and fifty cart loads, were afterwards conveyed in 
the carts of Savannah Estate to Mahebourg, 
Grand Port, and thence sent over by sea to the 
said Estate '* L*Etoile*' at Flacq, belonging to 
the said William Hewetson ; and the thirty men 
though absent from the Estate being carried 
nevertheless on the muster roll of the laborers 
of the said sequestered Estate. 

80. With having directed that a large quanti- 
ty of Penang cane tops which had been pre- 
pared by men sent to Savannah , by the manager 
of the Union Vale Estate, Grand Port, be sent, 
on the demand of Hewetson, to Port Souillac 
at Savane, in the carts of the sequestered Estate 
there to be put on board a coaster and con- 
veyed to the said Mr. Hewetson, at Flacq. 

9o. With having caused to be carted with the 
carts of the sequestered Estate, Yacoa bags which 
he had caused to be purchased on his own ac- 
count in the district of Savane. 

The Defendants denying the several facts and 
things above alleged, pleaded : 

lo. Absence of right or cause of action against 
the Defendant. 

2o And a denial of having caused any damage 
to the Plaintiff. 

The Plaintiffs contended that the Ceylon Com- 
pany Limited who had appointed James. Edw. 
Arbuthnot for the management of their interests 
in the Island was responsible for the wrongs 
done by their manager whilst and as long as the 
latter was entrusted with the conduct of their 
affairs. 

This responsibility is laid upon the Ceylon 
Company by Art. 1384 of the C. C, wherem it 
is enacted that : " On est responsable non seule- 
ment du dommage que l'on cause par son propre 
fait, mais encore de celui qui est causé par le 
fait des personnes dont on doit répondre ou des 

choses que Ton a sous sa garde Les maîtres 

et les commettants, du dommage causé par leurs 
domettiqueB et préposés dans les fonctions aux- 
quelles ils les ont employés/* 



The wrongs complained of were caaaed bj 
Arbuthnot and by his orders during the seques- 
tration of Savannah Estate, entrusted to the 
Ceylon Company, of which Company he was 
then the Manager. 

The duties of the sequestrator is to be found 
in Arts. 608 and 604 of the C. of C. Pxoc. 

Art. 603 says : " Le Gardien ne peut se ser- 
" vir des choses saisies, les louer ou prêter à 
" peine de privation des frais de garde et de 
'' dommages intérêts, au paiement desquels U 
" sera contraignable par corps." 

Art. 601 : '' Si les objets ont produit quel- 
" ques profits ou revenus il est tenu d*eii comp- 
" ter, même par corps." 

The facts charged and proved shew that Ar- 
buthnot was not satisfied with the use for the 
purposes of the seized Estate of the things 
seized and placed under his custody, but that 
he has, in point of fact, taken away from the 
seized Estate the best pair of carnag^e mules, 
which, according to some of the witnesses, 
were never returned to Savannah, after the se- 
questration had ceased. Other Avitnesses, it is 
true, have said that another pair of better mules 
for agricultural purposes had been sent to &• 
vannah, in exchange of the carriage mules taken 
by Arbuthnot. But what right had Arbuthnot to 
make any such exchange P Another pair of mules 
belonging to the Estate, which were used bj 
Bréard the husband when administrating the 
Estate on behalf of his wife,whil8t the latter wa 
legal owner oî Savannah^ Arbuthnot has allowe 
to pass into the possession of Hewetson, the A 
tomey of the Ceylon Company Limited, pending 
the sequestration. Cane tops were ordered by 
Arbuthnot, or with his sanction, to be cut by the 
men of Savannah, carted to Mahebourg and 
Souillac in the carts of the Estate, drawn by the 
mules of the Estate, and driven by the men of 
the Estate, early before commencement, or soon 
after completion of the crop. No less than one 
hundred and fifty cart-loaos of cane tops were 
so cut by the men, carted in the carts and with 
the mules of the seized Estate, driven by the k- 
borers thereof, paid by the Estate. 

So carted, they were shipped and sent by 
watei' to the Estate of Hewetson,the Attorney of 
the Ceylon Company. The workmen and labor- 
ers of the seized Estate were employed with the 
knowledge and by order of Arbuthnot, either in 
harness or halter makins; ; in preparing an 
iron frame for a verandah, subsiBquently put 
up at the store of one Augte. Ferran— un- 
der the control of Arbuthnot as such Manager 
as aforesaid , — ^in the making of a small cart, the 
materials of which were supplied by the Estate 
^* Savannah.^' Banana plants and palm tree 
plants were ordered by Arbuthnot to be carted 
to his private residence ; Yacoa bags purchased 
on Arbuthnot's private account were carted to 
Souillac, in the carts of the seized Estate, and 
yet of all this outlay in supplies of materials, 
men, labor, carts, mules, drivers &c.,no <9redit has 
been given to the Estate to the great damage of 
Breard the wife and of her creditors. 

In answer^ the Defendants denied iiie lemal 
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facta above mentioned, and contended . 1^^ that 
in assuming tho existence thereof, the ''^ Ceylon 
Companj " could not be answerable for the 
** torts " of the manager, unless they had adopt- 
ed his acts whicli was not the case in the pre- 
sent instance. 2nd that the law between the then 
owners of the seized Estate Savanah and the Com- 
pany was the Rule of Court. Had the Company 
•werved in a:.y way from the obligations laid 
upon them by the sequestration rale, of course 
they might justly be held liable to repair the da- 
mages caused by their departure from that rule. 
Such, however, was not the case. 

The Company having complied with the order 
of the Court, by duly supplying the Estate with 
all the requisites for the due administration 
thereof, \niereby and by means of which supplies 
the crops of tho Estate, pendinor sequestration, 
reached the large figure of Jfc millions pounds of 
Bugar, when the annual average crops of the 
Estate, previous to sequestration, were only from 
2 to B millions lbs of sugar. This increase of 
production was brought about with an increased 
expenditure, only of i at the utmost, of the an- 
nual expenditure previous to sequestration. The 
sequestered Estate had been credited with the 
proceeds of this increased crop. And yet we 
are told that the Company has entailed consi- 
derable loss on Mrs Bréard or creditors, through 
lier manager, James Ed. Arbuthnot, for which 
loss, Mrs. Bréard claims to be indemnified. 

But Mrs. Bréard has had the property sold 
over her by " Folle Enchère,'* the legal effect of 
mrhich is that, in law, she is supposed never to 
have been in possession of the Estate. She per- 
isonally,therefore,can lay no claim to any balance 
in the hands of the Company. Her creditors 
might have done so, had they not been paid by a 
3rd party who has been subrogated, and as such, 
entitled to any balance in hand. 

Laying this legal point, however, aside and 
looking at tho facts alleged in the Declaration — 
Darné, the manager under Arbuthnot» distinctly 
swears to two mules better adapted to agricul- 
tural purposes ha\'ing been sent to Savaniiah, in 
exchange of the lighter pair of mules taken by 
Arbuthnot for his carriage. The second pair 
was given by the brother Bréard to He^ etson in 
payment of rent. It was true that the men and 
carts have been employed in carrying cane tops 
to Mahebourg or SouiUac, but this was done un- 
der the express understanding between Damé, 
with the authority of Arbuthnot and Hewetson 
that the latter was to return to and for the uso 
of 8avannah,im equal number of cart loads of cano 
tops, which were to be cut, carted and conveyed 
from Flacq to SouiUac or Mahebourg at the ex- 
pense of Hewetson. Such return could not be 
made immediately because of tho cane disease 
prevailing at Elacq.of which Damé knew nothing 
until such time Avhen he visited Hewetson's 
canes, after delivery of the cane tops. 

On seeing the disease preying on Hewetson's 
canes, he prudently abstained from calling upon 
Hewetson for an immediate performance of his 
contract, which Hewetson has stated upon oath 
in Court,ho ^as prepared to fulfil whenever call- 
ed upon by Darné to do so. The authority for 



that exchange of cane tops was given by Ar- 
buthnot upon the statement of Damé that such 
exchange was to bo profitable to the seized Es- 
tate. 

TIio vacoa bags were carried by one or two 
carts of tho sequestered Estate when going emp- 
ty for provisions at SouiUac. The manager 
Darné availed himself of this opportunity to 
forward those bags. Where is the substantial 
damage caused to the Estate on this as well as 
on the other heads ? There may have been an 
error of judgment on the part of Arbuthnot and 
of Dame. There may be a legal wrong caused to 
Mrs. Bréard or creditors, but not that material 
wrong whicli is to warrant the Court in visiting, 
whether Arbuthnot as manager of the Ceylon 
Company or the Company itself, with the heavy 
damages prayed for. 

The outlay made for the iron frame, the hîd- 
icr, the palm trees plants and banana plants, tho 
carriage of these several trifling articles are of 
so small importance that the Plaintifls have not 
tl ought fit to insist for Judgment on these sévè- 
re I heads. I shall therefore not enlarge upon 
iliese several points. 

JUDGMENT. 

The " Ceylon Company '* having selected and 
appointed Arbuthnot for its Manager, cannot but 
be answerable for the wrongs of the nature of 
those alleged hero and caused by their Agent to 
3rd parties, saving their recourse against their 
Manager to make good any loss brought upon 
them by any of his acts and deeds. 

Tlie only other issue raised by the demand of 
the Plaintiff is, whether tho proceedings of the 
Defendants or their Manafi;er, Arbuthnot, for 
whom they are responsible, have caused damage 
and loss to the Plaintiffs. 

"We have not to enquire whether the conduct 
of Arbuthnot has been indelicate or unseemly or 
unduly beneficial to himself or those whom he 
chose to favor, except so far as his acts have 
caused pecuniary loss to tho Plaintiffs, for,to that 
their demand is confined. It may very well be.for 
example,that the supplies of cane tops sent by the 
sequestrator to Hewetson, the law agent oi the 
" Ceylon Company," have been very beneficial to 
the latter and nis Estate at Flacq.but as he is pre- 
pared to restore tho same quantity of caoe top» 
to Savannah the evidence of tho witnesses leads 
us to suppose that the balance will stand pretty 
even between the Estates, and that no perma- 
nent loss will be sustained by the Estate Savan- 
nah and by Mr. and Mrs Breard, had they conti- 
nued in possession of that Estate. Their loss^ 
however, of all interest in Savannah, is their own 
fault not paying their sale price ; at the same time 
we cannot approve of the conduct of the St^-ques- 
trator in this or in the other matters set forth in 
the Plaintiff's statement of facts and in support 
of which, evidence has been adduced. It is high- 
ly laudable that planters, like other persons 
should be on good terms with their neighbours 
and mutually accommodate each other with the 
use of their mules and c^rts and the services of 
their employés and laborers not pressingly re- 
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quired for tbeir own Estates. But the position 
of a sequestrator is a peculiar one. Unlike the 
ordinary landed proprietor who is at the head of 
his own affairs and performs the duties of good 
neighbourhood in the way he deems best, a se- 
questrator is a temporary officer placed, by the 
Court in charge of the management of a sugar Es- 
tate usually in a position of embarrassment and 
bound to guide the business of the important trust 
devolved upon him with a single eye to the inte- 
rests of the Estates. He ought not to indulge in 
those acts of liberality which, a person disposing 
of his own property, is perfectly entitled to do. 

It appears to us that the only part of the case 
which tne Plaintiffs have proved by proper evi- 
dence is the statement about a cart made upon 
the Estate and taken away by Arbuthnot. 

Tho Defendants have admitted their liability 
to make good this demand. 

Upon the evidence, we consider $30 a fair 
price for such an article and that the Plaintifls 
are entitled to recover that amount. 

Wo, therefore, condemn the •* Ceylon Compa- 
ny " in the sum of ;J30 of damages, with costs of 
suit. 



SUPRE3IE COIRT. 



Vente d'Imaleubles, — Eemmb mariée kt xon 
AUTOEisBE,- Fausses qualités, — Action en 

NULLITÉ DE LA VENTE,— TlERS DÉTENTEUB DE 
BONNE FOI. 

lia qualité de veuve famsenvent prise par une 
femme mariée et non autorisée, dans tin contrat 
de vente, permet au mari ou aux héritiers de la 
femme de dematider la nullité de la trente. Le 
tiers détenteur de bonne foi ne peut s'opposer à 
cette demande qu'en prouvant qu'il y a eu fraude 
de la part de la femme. 

Sale of immoveable peopebty, — Marbied 

WOMAN acting WITHOUT AUTUORIZATION, — 

Capacity wrongfully assumed, — Action in 

NULLITY OF the SALE, — TllIRD HOLDERS BKIXG 
OP GOOD FAITH. 

The capacitif of widow icrongfalhf assumed in a 
deed of sale by a marrivd woman acting without 
authorization entitles the husband or the heirs of 
the wife to claim the nullity of such sale. 

The third holder who alleges his good faith cannot 
oppose the demand except kchen he proves that 
the wife acted fraudulently. 

A. PELLETIER, —Plaintiff, 

Versus 

STANDLEY & AUDIBERT & ors.— Defen- 
— [dants. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 



AV. Newton, - 
E. Macquet, - 

L. EOUILLARD,- 
E. DUCRAY, 

G. Gfibert, - 

V. DuCRAY, 

E Pellereau,- 
A. Perrot, 



-Of Counsel for A. Pelletier. 

-Attorney for the same. 

-Of Counsel for Standley A 

Audibert. 
-Attorney for the same. 
-Of Counsel for Wid. Drenning. 
-Attorney for the same. 
-Of Counsel for Widow Hodoul. 
-Attorney for the same. 



6th September 186G. 



The Plaintiff, Achille Pelletier, claiming to hold 
the rights of the Widow Edme Barthélémy Ho- 
doul, sole heiress of her mother, F. B. M. F. Jorre 
St. Jorre and of her late father J. Joseph Marie 
M. Jouan, set forth in his Déclaration, that : Oa 
the 31st October last, he became the owner, by 
way of barter and purchase from the said Widow 
llodoul, of a plot of ground 150 French acres in 
extent and situate in the District of Pample- 
mousses, at the place called •* PArsenal." The 
Declaration after describing the boundaries, and 
tracing up the ownership of the said land to 
Dioré and wife, alleged that the Defendants Wil- 
liam Standley and Jean Audibert were unduly 
enjoying and squatting upon 4 acres and 22 per- 
ches or thereabouts, the same being part and par- 
cel of the above plot of ground, and although re* 
quested, have refused to surrender the same. 
Wherefore the Plaintiff brought this action for a 
declaration of right, to the effect that the Court 
should adjuae the said 4 acres and 22 perches 
thus held by the Defendants, to be the Plaintiff's 
property, and should order the Defendants, forth- 
with, to deliver up the same to him. The Defen- 
dants pleaded in substance, that the plot of 
ground was not properly described. (This was 
amended, by order of the Court.) They further 
pleaded that the Plaintiff did not hold better 
rights than the vendor to him, viz : Widow Ho- 
doul. That the said Widow Hodoul having no- 
cepted unconditionally her lato mother's succes- 
sion, took up that succession, with all its charges 
and encumbrances. That the Plaintiff was no more 
entitled to bring this action than Mad. Hodoul, 
herèielf. That the said Madame Jouan, the mo- 
ther of Mme Hodoul, when she purchased the 
laud in question from Dioré and wife, bought tho 
fame publicly as the Widow o*' Mr. Jouan, who 
was not then dead, tut was living in a Lunatic 
Asylum at Grand River; and again, when the 
said Madame J ;uan eold a portion of the land, 
by her purchased from Dioro, to Loilvaux aud 
wife, she, again, fraudulently described herself 
ns the widow of the still living husband. That 
her daughter. Mad. llodoul. and the Plainti» 
who holds under Mad. Hodoul, cannot set up 
Mad. Jouan's fraud, so as to dispossess the '*bon(i 
fidé' holders. 

The principal Defendants who had bouglit ^^'^ 
4 acres and 22 perches in question, t»n the l^tu 
January 1861, from one Augustine Fel^tier, 
then the wife, and now the Wiiow of Henry 
Drenning, brought, against that lady.^their ac- 
tion in warranty^ to be indemnified f«om any \^^ 
which they might suffer in case they wero ejectea 
from the 4 acres in question. 

The W^idow Drenning's Pica, aft r denyins; ^^^^ 
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right of Staudlye and Audiberfe to tue her, was 
in Bubtancebut the echo of the Flea of the several 
Defendants. The Widow Hodoal, vendor to the 
principal Plaintiff. Achille Pelletier, of 150 acres 
of land, within which are included the 4 acres 
And 22 perches which are the subject matter of 
this suit, intervened to support her rights and 
those of the putchaser from her. 

W. Newtoît, for A. Pelletier, laid the facts be- 
fore the Court, and argued that Standley and Au- 
dibert» who, through two or three parties, held 
from Mad : Jouan, held under a bad title, as Mad. 
Joaan was married when she sold,, and as 
she sold without being authorized bjherhugiband 
or by Justice, the sale was null. Art : 223 Cqdb 

D£iiOLOHBV, IV. page 421. 
MouBLoy, I, page 413. 

Jurisp : Générale. — " Autorisation de la fem- 
me manée." 

E. Pellebeau, for Mad. Hodoul, took the same 
side : Jouan and wife were under the community 
of goods. Jouan was interdicted, his property 
could only be sold as minor's property. Art : 
509 Code Civil, also : Zachabiœ I, page 244. 

L. "RoiJiLLABi), for Standley and Audiberfc, 
and &, GoiBERT, for Widow Drenning, argued : 
That the fraud of Mad. Jouan who sold as a 
"Widow, when she was not, made all the differ- 
ence. Mad. Ilodoul, her daughter, has accepted 
ber auccession, and therefore is barred, as she 
would have been barred, from challenging a sale 
made by herself ; the Plaintiff has no more right 
than she has. The Court has to weigh the cir- 
cumstances of the case ; Mud. H doul, as heiress 
of ber mother, is bound to guarantee that con- 
tract which, as heiress of her father, she seeks 
to annul. They cited : 

Mahcadé, 1. Art. 225. 
S. V. 54—2—504. 

Newtox, in" reply, contended that the law 
distinctly gave the right of cballenging such sales 
to the husband, nay, to the wife herself and to 
the heirs of both. 

JUDGMENT, 

The facts are sufficiently clear from the plead- 
ings divested of their technicalities, and reduced 
to the plain averments which they contain. 
Mad. Jouan, it appears, during her husband's 
life time, and when the latter was en inmate of 
the Grand Biver lunatic Asylum, bought, on 
May 10th 1833, from Jean Prançois Dioré and 
wife, 150 acres of land, situate at '' Arsenal." 
She purchased as the Widow Jouan, née St. 
Jorre. A short time after, she sold^^tlirough one 
Raymond Mon voisin to Jean Baptists Lailvaux, 
four acres or thereabouts, parcelled out of tho 
150 acres bought from Dioro and wife. It would 
appear that Wm. Standley and Jean Audibert, 
the present occupiers of the 1 acres in question, 
hold from Drenmng and wife, who, theroeclves, 
held through several proprietors, from Lailvaux. 
This point is not clearly made out by tho evi- 



dence, but the arguments of Counsel admitted 
that Drennins; and wife held, in the manner des- 
cribed, from Lailvaux, and a certificate from the 
Conservator of Mortgages shows that there were 
nohypo'hecs taken on that portion of land, so 
that Standley and Audibert paid the Drennings. 

The principal Plaintiff, A. Pelletier, also holds 
from Made. Jouan, through her daughter Made. 
Hodoul, and he now seeks to eject Standley and 
Audibert, because, he says, and Made. Ilodoul 
says with him, that Standley and Audibert hold 
iinder a title, null and void ab initio , as Made. 
Jouan could never have sold without the autho- 
rization of her husband or of Just ice ; nay, her 
huhband being at the time a lunatic and inter- 
dieted, tbe real property could not have been le- 
gaily sold except as minor's real property is di- 
rected to be sold. 

Prima facicy the title of Sandley and Audibert 
is absolutely bad, and as sufficient time of occu- 
pation has not run (Jouan, died not long ago,) to 
cure, by prescription, its original taint, os Art. 
225 is precise, and gives not only to the husband» 
but to the wife herself, and to their heirs, the 
right of challenging a sale of real property made 
by the wife, during her coverture, without au- 
thorization, it is plain that although the sale may 
be a hard one for the present occupiers of the 
land, their title is null and void, if the facts can- 
not help them. 

They urge that the facts do help them, as be- 
sides, that as heirs of her mother, Mad, Ilodoul 
would be bound to guarantee, and therefore is 
barred. 

What would become of the Article distinctly 
giving to the wife's heir the right of challenging 
the sale, if whilst challenging as heir the challen- 
ger were barred ? 

The Article is peremptory ; whilst the minor, 
heir to his guardian who has sold the joint-real 
Estate of himself and ward, without fulfilling the 
legal formalities, has been held not to be able to 
challenge, the wife majr challenge, and the wife's 
heir may challenge, and why ? Because the above 
cited article clearly enacts that right in favour of 
the wife, of her husband, of her heirs, whilst it 
has been held (Pechamhert vs. Qax S. V. 40 1- 
669,) that the fact of the minor being heir to his 
guardian barred his action under the rule *' quem 
•* de eviciione tenet actio, enundum agentem rejjeUet 
*' ejpceptio,** We find no where, nor has any case 
been cited to us, on that point, that the same 
rule bas been extended to married women and 
their heirs, when tl.ey seek to challens:e contracts 
made by such married women without the autho- 
rization of the husband or of the Judge. The 
reason is plain : Art. 225 gives them a right, and 
gives it exclusively to the persons named in its 
provisions. 

" La démence du mari" says Toulliek, II, 
No. 1343 and ibllowing ; Potuieb, " de la Puis- 
sance Maritale, sSo, 25,*' **ne lui faisant perdre 
** aucun de ses droits, il conserve la puissance 
•• maritale, il en perd seulement l'exercice : La 
** femme demeure toujours eous si puissance. A 
** défaut de Tautorisation qu'il ne peut lui don- 



116 



DECISIONS OF THE 



[186& 



" ner, elle doit, au besoiii, avoir recours à celle de 
" ]a Justice." 

It i§ tLe duty of the parties wh> contract with 
a woman, to apcertain whether pho be Vifeme ttoh 
or a feme covert, it is the duty of those who con- 
tract with a woman who describes herself as a 
widow, to ascertain whether she be a widow, and 
if they do not. they may, iodecd, run very gnat 
risk. 

But when the woman has stated that she is a 
widow, is that misstatement sufficient to take 
away from her Imsband and her own heirs the 
right thus excrptionally, but so distinctly given to 
them by Article 225 ? That, in reality, is ex- 
actly the point on which the case must turn, it 
was natural to expect that the Courts and lumi- 
naries of the J.aw, in France, should notice such 
a contingency, for, few must be tl.e cases that 
would ariee without this contingency or a simi- 
lar one. It has been almost universally held that 
this does not suffice, unless accompanied by other 
facts indicative of intended fraud. Demolombb 
ÏV. No. 327 says : That a misstatement of the 
kind * nc saurait suffire pour effacer la nullité de 
*' ses actes. Toutes les incapacités seraient, sans 
•' cela, illusoires.*' The Court ofDijon in Charhon- 
?n'er vs. BarratiU Hou.v, (S.V. 64. 2-604) lays down 
the law in very clear terme. ** Considérant que Tin- 
** capacité, pour la femme mariée, de contracter 
" et de s'obliger, sans Tautorisation de son mari 
•• ou de Justice ; esc d*ordre public, que la femme 
•* dont l'état primitif do femme mariée est incon- 
*• testé dans la cause, ne peut être relevée de pon 
" incapacité Icgnle que par la survenance de Tétat 
*' de viduité; que ce nouvel état ne peut non plus 
" résulter légalement de simples déclarations de 
** la femme, mais 8culiment d'un acte authenti- 
" que constatant le décès du mari, etc., confirme." 
The fame opinion is again laid down by the Su- 
preme Court of France. (ST. o7-l-909). Potuieb 
Ncs 53, TjI, is of the same opinion. ToriLiEB II 
Xo. 622. di-^tinctly writes : " si la femme prenait, 
*' en contractant, la qualité de fille majeure, de 
*' feiûmo divorcée ou de veuve, le contract n'en 
•' serait pas moins nul, autrement ce serait ouvrir 
'* une voie pour éluder la loi. Celui qui a contracté 
*' avec une femuie doit s'imputer de n'avoir pas 
** connu son état. " 

In fact, nil the opinions we have been able to 
conault, agree with the law as laid down above, 
save one, Ivl arcade who, whilst admitting the 
jaw for the n.iiiors, bocause ** le seul as^ cet de sa 
•* figure doit me donner des soupçons de son in- 
" capacité," would find a distinction as to the 
wife, because : '* Je no puis lire sur sen visage 
•' qu'elle est mariée, et je ne puis pas lui deman- 
•• der un acte qui constate qu'elle ne Test pas, 
•* enfin elle comprend la gravité du mensonge 
•' qu'ell'j fait dans l'acte. " Eeasons, tave the 
moral wdght of last,— and there are so very ma- 
ny serious grounds for requiring the authoriza- 
tion of the husband or that of Justice, that, 
this alone cannot outweiph them, — is certainly 
not satisfactory, above all when we remember 
that Article 225 is framed specially for married 
women, and that, except in a few particular cases, 
nothing can be more easy than to get from a 
woman, who contracts as a widow, the proof of 
her husband's demist-. 



There is a case when most authors hold, and 
we agree mib them, that a married woman 
is estopped, and her h* irs are eiitopped also : it 
is when, besides her simple statement that she is 
a widow she has used fraudulent manœuvres to 
giye colour to that statement, such as prodacîog 
a false act of Death ; this would amount to a àe- 
lictum or qtiaêi delictum, and the principle enacted 
against minors, in Art : 1310 of the Cons, should 
also be applied to the married woman. But in 
the < ase before us, we have no such circumstances, 
nothing beyond the mere statement. 

There is one circumstance which, considering 
the very meagre facts that have been laid before 
us, terids the other way : In the deed of sale 
(1 the 4 acres to Laitvauz, she, Mad. Jouan,. 
does not appear personally, it is Kayroond Mon- 
voisin who sells in her name, acting under a Pow* 
er of Attorney which is aonezed, and when we 
turn to the Power of Attorney, we do not find 
that Mad. Jouan describes lierself as a Widow ; 
on the contrary, she calls herself" femme Jouan^ 
née St. Jorre." Surely, that Power of Attorney 
ought to have induced the purchaser to examine 
whether the designation of Widow in the deed 
of sale from Diore to^Mad. Jouan,— a deed of sale 
which, it may be. he never looked at at all, — was a 
reality or a mistake. We haie tried to find whe- 
ther these were facts in the cause which could 
lead us to bring this case under the rule " com- 
munis error fecit jus ;" a rule which would apply 
to a case like this, and in the opinion of the Au- 
thors, might defeat the married woman's endea- 
vour to set aside the contract. But the Defen- 
dants show no facts tending to prove that Mad. 
Jouan was commonly believed to be a Widow, 
and that the purchaser's negligence might there- 
by be excused ; Jouan was interdicted in Mauri- 
tius; his%ife wai» his guardian in Mauritius; 
the land which gives rise to this suit is at 
Mauritius, and the contracts touching the came 
W( re made in Mauritius ; the only evidence be- 
fore u!>, the personal answers of Mad. Hodoal, ne- 
gatives the notion of there having been " commu- 
nis ei^rory She often visited her father at the 
Grand liiver Lunatic Assylum. Tke other fact 
brought out is of a domestic nature and does tiot 
help the case one wjy or the other. 

Standley and Audibert have paid Mrs. Dren- 
ning, and efi^ect must be given to their claim of 
warranty against 1 1 at lady. We have no other 
parties before us, and indeed, we haye not had 
laid before the Court the several deeds of con- 
veyance from Lailvauz or to Mrs. Drenning. If 
the force of the law, viewed by its own light and 
b> the light of the Decisions and Authorities we 
have consulted, leaves not much doubt in our 
minds as to what must be our Decision on the 
merits, still, there is no doubt that the mischief 
that has been done is partly, at least, to be attri- 
buted to the misstatf ment made by Mad : Jouan 
styled a Widow, in the deed of sale from Diore 
to her ; and the Plaintiff is but the ** ayant droit" 
of Mad : Jouan. 

AYe must declare that the four acres and 22 
perches of land in qnaestion do form part of the 
150 acres which Mad. Hodoul held as heiress of 
her late father and mother ; that William Standley 
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and JeaD Audiberfc have no right totheeame and 
moat eurrender the dame. 

"We hold that the Widow DrenniDg muBt pay 
back to William Standley and Jean Aadibert the 
flum of ^1,800, the purchase price oftboBaid 
portion of land. 

We.have no evidence to show that a further 
Bum of ;^00 is due to them for a well which thej 
made on the said piece of land. 

We give the principal Plaiutiff, holder of Mad. 
Hodoul's rights, no costn, nor is Mad : Hodoul 
entitled, in our opinion^ to any. 

Wo think that Standley and Audibert should 
have thair costs as against Mrs. Widow Drenning, 
for their well grounded action in warranty. 



SUPREME COURT. 



Ottvebtube de Ceédit, — Avances faites a une 

FBOFBliTE SUCEIBBE, — BALANCE DE CoMPTE, 

— Saisie Immobilièbe,- C. C. 2213,— C. C. P. 
551, — Ettles op Coubt, Nos. 54, 152. 

Jug é que la Balance provenant d'une Ouverture de 
(Crédit, certifiée par la signature de la partie f ai' 
9mnt les dites avances^ n^ était pas un titre suffi' 
sdtnt pour autoriser la saisie de Pimmeuhle au 
profit duquel les avances étaient faites, 

Frineipalement une clause du contrat réglant le 
mode à suivre pour arriver à rétablissement de 
la balance annuelle n* ayant pas été suivie, et ce 
nwde étant par luùmêtne insuffisant *pour fixer 
et établir une balance précise capable de inotiver 
une saisie Immobilière. 



" OirVEBTXTBE DE Ce:ÉDIT," — ADVANCES TO A Su- 

GAB Estate, — Stbiking a balance, — Seizttbe 
OP A landed Estate. -C. C. Abt. 2213,— C. 
C. P. Abt. 551,— Eules op Coitbt Nos. 54, 
152. 

A Balance struch^ under an " Ouverture de Qré^ 
dit^^ by the signature of the party who had made 
the advances^ was not held a sufficient title to 
seize the Estate, 

A clause in the contract regulating the mode of as- 
certaining the balance annually, not having been 
observed every year, and being in itself ineffectual 
to fia and liquidate a precise balance, such as 
must precede a real seizure. 

THE CEYLON COMPANY LIMITED, 

Appellant. 
Versus 

"WIDOW PEXJDHOMME,— Eespondent. 



Before : 

His Honor the Chiep Judge and 
The Honorable Mr. Justice Bestxl. 



S. J. Douglas, —Of Counsel for Appellants. 
W. Hewetson, — ^Attorney for the same. 
G. Guibebt, — Of Counsel for Eespondent. 
F. Eobebt, — Attorney for the same. 



2Sth September, 1866. 

This was an Appeal from a Judgment of the 
Master, setting aside as null and void a seizure 
by the Appellantr, of the Eespondent's Estate 
Bon Accueil, 

It appeared that the Ceylon Company, on the 
18th December 1863, granted an " Ouverture de 
crédit " in favor of Mrs. Prudhomme, for the 
working of the Estate. The sum of ^gSS.OOO 
was to be advanced for the first year and that 
of ;J40.000 for each of the two subsequent crops. 
The sugars, as is usual in such arrangements, 
were to be handed to the Company, and their 
value put to Mrs. Prudhomme's credit. By Ar- 
ticle 7 of the deed it was stipulated : " Le ré- 
** glement définitif devra avoir lieu entre parties 
" et le compte courant balancé, au plus tard, le 
" dix février de chaque année, et toute balance 
" due a cette époque sera payée comptant par 
'* celui qui en sera débiteur. " 

^' Cette balance sera suffisamment déterminée 
" par Tarrêté que fora THonorable Arbuthnot, 
" du sus dit compte sauf à Madame Veuve Prud- 
'^ homme Duhancourt à relever ultérieurement 
" toutes erreurs qui pourraient y exister. " 

It appeared that there had neyer been any 
settlement of accounts in the way contemplated 
in this article. In point of fact no accounts were 
ever rendered to Mrs Prudhomme, probably 
from the balance being always supposed to be 
against her, but on the 12th February 1866, a 
Notice previous to levy was served upon her by 
the Company, for the sum of fi37,000 odds, alleg- 
ed to be the balance due at that time, according 
to an account subscribed by the Manager of the 
Company. On the 15th March the conditions 
of sale were read and parties being heard before 
the Master, on the validity of the proceedings, 
he declared the seizure null and void on the 
ground that the title on which it was based was 
not clear, absolute and determined. 

In the Appeal, the Company maintained three 
points. Firstly : That under Kule 142 of Court 
the objection by Mrs. Prudhomme was too late., 
Secondly . That a *' saisie.'* must be held to be 
an action in the sense oî Article 34 of the Eules 
of Court and that a tender of papers was made 
here, in the ordinary way, which was all the Ap- 
pellants had to do. Thirdly, on the merits : 
That the title was quite sufficient to support the 
seizure, as parties had made a contract for them- 
selves that a "Eéglement définitif" should an- 
nually be made between them and that the ba- 
lance should be ascertained by the signature of 
Arbuthnot, the Manager of the Company. 

The Appellants relied on the following autho- 
rities : Cabb* and CHAUVBAr, Vol. V, page 416, 
No. 298 (5) ; Eules and Orders of Court, Nos. 
54 and 142. 
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Gr. GuiBEBT, for Mw. Prudboitime contra, 
maintained : That the Bule of Court No. 51; 
had nothing to io with the question ; That Kule 
No. 142 applied solely to nullities in Procedure, 
not to objections which were fundamental and 
struck at the title or basis of the seizure itself. 
Thirdly : That the title, here relied upon, was nei- 
ther authentic nor executory and not fur a 
Bum " certaine and liquide " in the sense of 
Article 2213 of the Civil Code. C.C. 2213— C. 
Civil Procedure, Article 551— Carro and Chau- 
veau V. 5, Page 415, No. 2119. 

JUnOMEÎîT. 

We do not think that the Eules of Court re- 
lied on by the Appellants here will support 
their Appeal. No. 54 of those Bules is appli- 
cable to *' actions and incidental proceedings " 
and not to executions like the seizure of a landed 
Estate, which Eule No. 142 cannot, in our opi- 
nion, prevent the statement of a plea which 
touches directly the very foundation of the pro- 
ceedings, although it is admitted that the plea was 
not advanced within a certain time before the 
reading of the conditions of the sale. It would not 
be easj to see how a Eule of Court could have so 
sweeping an effect ; besides, the terms of the 
Eule apply much more naturally to errors in 
title or substance. We cannot therefore sustain 
the two formal objections stated on behalf of 
the Appellants. 

On the merits, we find by Article 2,215 of the 
CiTiL Code that, to enable a creditor to seize the 
immoveable property of his debtor, he must be 
armed with a formal title, ready for execution, 
clearly showing that a fixed and determined 
amount is due. The words of the Law are these : 
(Art. 2,213) " La vente forcée des immeubles 
" ne peut être poursuivie qu'en vertu d'un titre 
" authentique et exécutoire pour une dette cer- 
" taine et liquide. Si la dette est en espèces non- 
" liquidées la poursuite est valable ; mais Tadju- 
'^ dication ne pourra être faite qu'après la liqui- 
" dation." 

In the present case we have not got any for- 
mal notarial deed read^^or execution and clearly 
ascertaining i.nd defining the amount due to the 
" Ceylon Company." Buc farther, it has been 
decided, under this article of the Law, that the 
arrangement which here passed between the par- 
ties, called an '* Ouverture de Crédit," is not 
such a writing as w411 sustain a seizure of the 
debtor's Estate, excepting in those cases where 
there has been a balance struck between the par- 
ties, and where a clear and definite sum remains 
due to the party who made the advances. Or- 
leans, 9th January 1849, quoted and approved of 
by Dalloz. Eepertoire, •* Vente publique d'im- 
meubles," art. 217. " 11 a été jugé qu'une Ouver- 
. •* ture de Crédit ne peut constituer une créance 
'* liquide et certaine, de nature à servir debase à 
*' une saisie immobilière, qu'autant qu'elle a été 
•* suivie d un arrêt de compte, établissent oue le 
•« crédité en a fait usage, et qu'il reste débiteur 
" d'une somme déterminée." We cannot find 
any such arrêté de compte in the present case. 

We must, next, enquire if the special contract 
of the parties is such as to supersede the neces- 



sity of producing the clear, liauid aad detemi. 
nate title which the Law usually requires. 

It was argued that the parties might make 
any arrangement they pleased for the ascertain- 
ment of the debt due on one side or the other, 
and as no question of public Policy is involved 
in such private deeds, Mrs. Prudhomme might 
legally bind herself to accept a balance merely 
certified by the Manager of the " Ceylon Com- 
pany " which had engaged itself te make her 
such large advances of hard cash. Kow, this u- 
gument undoubtedly carries with it a cercaia 
amount of plausibilify and force. But there ate 
two considerations which, we think, must pre- 
vent it from being successful here. In tiiefini 
place, the Article, itself, was not observed and 
carried into execution by the parties. No an- 
nual settlement of any kind, either definitive or 
provisional, took place between them, and no 
statement was ever rendered to Mrs. Pru- 
dhomme of how the account between her and 
the Company really stood. It is not till mow 
than two years after the commencement of iàe 
contract, £hat any statement is fiimished to the 
Respondent of how she stands, and she is, at 
once, served with a Commandement or Notice 
to pay, immediately followed up by an actual 
seizure of her Estate. We do not think that 
the conditions of the article of the contract 
have been observed, and therefore it cannot be 
invoked to support the present proceedings. 
But, again, even if this Article, which is plainly 
of a kind which a Court of Law would interpret 
veiy rigourottsly against the Company, had been 
strictly observed, it cannot, we think, be held to 
be such a title, as the law requires for the seizure 
of the debtor's Estate, le, for taking proceedmgi 
against him, of the most serious nature. Tho 
balance pointed at is a " Règlement definiUJ'* 
only in name not in reality, for, Mrs. Prudhomme 
is not to be finally bound by the statement oî 
the Manager of the " Ceylon Company," but 
reserves to herself a right to point out all 
errors that majr exist in it. It would therefore 
only be a provisional settlement at the best, and 
such a title, in terms of the strict Eule of the 
Code which has been quoted above, would not 
support a seizure of the alleged debtor's immp- 
veable property, for, the existence of the debt in 
a determined and liquid form has not been a«- 
cettained. 

The Judgment of the Master is aflSnned and 
the Appeal is dismissed, with costs. 



COURT OF BANKRUPTCY. 

TaILLITB — CeBTIFICAT be 3ME. CLASSKt-OBP' 

No. 33 DE 1853. 

BaKKBITPTCT — 3nD CLA.SS CEnTinCATEAWAllWI' 

— Obd. No. 38 OF 1853. 
PEANÇOIS AYAVOU,— Petitioner. 

Before : 
His Honor The Chief JraoK, Co«mw««»*'' 



1866] 



COURTS OP MAURITIUS. 



119 



C. Campbell, — Of Counsel for Petitioner, 
F. Gii*OT, — ^Attorney for the same, 
Gh, QuiBEET, —Of Counsel for 0pp. Creditor. 
A. PiSTOïT, — Attorney for the same. 



Ui October, 1866. 

THX COUBT. 

The Certificate is opposed on two grounds: 
viz : that the Bankrupt carried on his trade since 
he commenced businees io 1855, ia a most care- 
lesB and négligent manner, never having made up 
any inventory or ascertained what bis position 
really was, and secondly that when he carried 
thro' aa arrangement with hij creditors, in 1861, 
he inserted in his balance sheet two immoveable 
properties valued at upwards of ,$7,000, and 
merely added in a note that mortgages existed 
upon them but much under their value. That, in 
truth, he had previously sold the properties under 
a right of " Réméré '* or power of redemption 
within two years. That he uever ioformed his 
creditors of the real state of matters, and the pe- 
riod of redemption was allowed to expire and the 
Bulgects were lost to the Estate, and little or no- 
thing has been paid to any of the creditors. 

To these charges of misconduct on the part of 
the Petitioner, it has been answered that he is an 
ignorant Indian, not conversant with the rules of 
trading. That he produced with his balance 
sheets the deeds of sale of the properties, with a 
right to redeem, within a certain time, and credi- 
tors have themselvts to blame if they never were 
at the trouble of looking at the papers and never 
took any steps for working out the arrangement 
which tbey accepted. The Petitioner further 
says : That io terms of the arrangement, he had 
made certain payments to some of his creditors, 
to account of the debts doe to them. The debts 
as now due by the Petitioner are stated at 
$7,691 56 c. in his Balance sheet and the real 
available assets are so small that the creditors 
will receive almost nothing. 

Altho* it appears to me that the creditors have 
been very far, indeed, from looking well after 
their own interesti^. I do not think that the Bank- 
rupt is free from blame. The Creditors ought, 
assuredly, to have seen that the agreement was 
properly carried out, but in this case as in many 
others^ notwithstanding the many warnings which 
the Couit has given to creditors, that a strict su- 
pervision ought to be exercised over persons who 
are under arrangements, no one was named to 
see that the arrangement was duly worked. The 
Bankrupt appears to have been allowed to do just 
what he pleased. He has paid off but little of 
his outstanding obligations and has been permit- 
ted to add largely to his responsibilities. But, 
on the other hand, it is but too clear that he ne- 
ver brought the actual position of his affairs and 
particularly that of hid available property fully 
and frankly before his creditors. Indeed, he ne- 
ver took the necessary steps to ascertain for him- 
self bow he really stood ; be never made an in- 
ventory nor struck a balance. It must be ad- 
mitted, at the very lea^t, that his statements on 
his former application were calculated to mislead 
his creditors, and subsequently he went on in- 



curring fresh debts without even letting his cre- 
ditors know what he was about or what the state 
of his affairs was, tho' they had consented to give 
him time to pay his debts. 

His conduct was such that the Court can only 
award him a certificate of the Srd Class, which is 
hereby allowed. 



COIRT OF BANKRUPTCY. 



Faillite, — Pjiotectiox et Cebtiiicat bep usis, 
— Onn. No. 33 de 1853. 

Circonstances dans lesquelles le Certificat fut re» 
fusé ^^ hoc statu ^* et la protection retirée au 
Jailli, avec permission de renouveler sa demande 
lorsquUl jugerait opportun de le faire. 



Bakkbtjptct, — Ceetipicate, — Protection 
witudbawx,— Obd. No. 33 op 1853. 

Circumstatiees in which the Certificate wairtfused 
*' hoc statu *' and protection was withdrawn, with 
leave io the Bankrupt to reneto his application 
if so advised. 



J. EDOUARD SÉNÈQUE,— Petitioner. 

Before : 
His Honor the Chief Judge, Commissioner, 



S. J. Douglas,— Of Counsel for Petitioner. 
A. J. CoLHf, — Attorney for the same, 
Ho3r. V. Naz, — Of Counsel for opposing Cre- 
ditor. 
H. Bebtin, —Attorney for the same. 



1st October, 1866. 

The Petitioner in tbis case has stated in his 
examinations that he was a Miller at Bl^ck Bi- 
TBB, some 15 miles from town, for a period of 
about seven months previous to his BanKruptcy. 
He ascribes bis failure to the losses occasioned 
by the deprecistion in value of a quantity oi wheat 
imprudentlv purchased at a high figure by his 
partner and resold at a loss ; and a damage sus- 
tained by a small vessel " Chasse Marée *' which 
plied between Port- Louis and Black Biver, thro^ 
the mismanagement of the crew. 

It is said that the vessel was much injured and 
a quantity of rice, on board, seriously injured. 

But those losses would go but a very short 
way to account for the deficit which appears in 
the funds of the Bankrupt. i]is debts amount to 
upwards of ,$8,000. 
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The assetfl, now available for the Ornerai cre- 
ditors, will produce but a very small dividend. 

The certificate is opposed by the Assignees and 
by one of the creditors. They challenge the bona 
jldes of the Bankrupt when he alleges, firêtly : 
That his daughter, a young girl living in family 
with him, has advanced to him, out of her own 
funds, the sum of $1,100 odds, to pay off a mort- 
gage on part of his immovt^able property» to which 
she was subrogated in room and place of the ori- 
ginal creditor. Secondly : That she has bought 
the share of a sister» whose husband is insolvent, 
in the succession of their mother, for ;{[500 ; and 
thirdly : That she has bought the share of a bro- 
ther, for another sum of $500 cash. 

The Bankrupt states that she has never been in 
trade but made the money by sewing and other 
little work, and placing her earnings in a distil- 
lery, but he has adduced no evidence in support 
of these allegations. I shall say nothing more of 
these matters in the present J udgment, as it is 
probable that some of them, at least, will become 
the subject of Judicial inquiry, in another form. 

It has been shewn that the Petitioner, on the 
2ôth November of last year, subscribed a formal 
notarial deed, consenting to a mortgage over his 
property, for the sum of $B,S75, in favour of one 
of his creditors, Mr. Bremen. This security is 
now held by the opposing creditor, Bayon. In 
that deed the Petitioner declares as follows : 
** Déclare Monsieur Sénéque que l'immeuble pre- 
" sentement hypothéqué n'est grevé que d'une 
" inscription de trois mille piastres pour le cau- 
" tionnement de M. Nunn comme huissier." 

" Déclare encore, M. Sénéque, qu'il n'a été ma- 
** rié qu'à Madame Louise Loumeau, decédée, et 
" qu'il a été tuteur des enfants issus de son mar- 
'' riage dont deux sont majeurs et interviendront 
*' ci-aprés, et trois sont encore mineurs ; mais 
*' qu'il n'a jamais rien reçu pour eux et ne leur 
•* doit rien." 

It appears that only 5 days before this deed 
was executed, viz : on the 20th Noveinber 1865, 
the Petitioner had taken steps before another 
Notary, not only in his personal character as sur- 
viving member of the community between him 
and his late wife, but as the legal tutor of his 3 
minor children, to make up an inventory " par 
commune renommée" of the goods belonging 
to the succession of the community as well as to 
the succession of his deceased spouse. 

Where the truth lies as to the real position of 
the Bankrupt, in relation to his minor children, 
it is unnecessary to inquire at the present mo- 
ment, as the facts will be ascertained in the pro- 
ceedings which the creditor will be necessitated 
to bring to vindicate his legal rights under the 
mortgage, but it is plain that it will be very dif- 
ferent, if not impossible, to reconcile the two 
statements made m authentic deeds by the Peti- 
tioner. 

It has been pleaded for him that the incon- 
sistences, apparently so glaring between the state- 
ments in the two documents in question, do not 
«rise in matters connected with his trade, and 



that the Court must confine itself to inquiry into 
" his character as a trader.*' But this excuse 
cannot be accepted, for, the nkortgage given to 
Mr. firemen, was for a trade debt and the con- 
duct of the Bankrupt has rendered it necessaiy 
for the now holder of the security to take pro* 
ceedings for setting aside the alleged inventory, 
otherwise his security, if not altogether compro' 
miëed, will be seriously affected. 

No certificate can be granted at present: It is 
refused hoc êtatu^ with leave to the Petitioner 
to apply again when he shall be so advised. Pro- 
tection, in the meantime, withdrawn. 



SUPREME COURT. 



SuccBSSiON,— Hbeitiebs absents, — ^Eirroi ek 

POSSESSION,— TiTKES, — ^ACTES DE NOTOBiM 



Succession,— Absent heibs, — Motion to bb 

SENT IN possession, — ^TXTLE DEEDS,— A CIS OP 
NOTOBIETT. 



HEIES EEIGNIEE.— Plaintiffs, 
VeriUë 

CUEATOE OP VACANT ESTATES, 

Defendant. 

Before : 

His Honor the Chiep Judge, and 
His Honor Mr. Justice Q-. Bestei. 



E. Leclbzio, junr., 
G-EO. Tessxeb, 

Euo. Leclezio, sen. 



—Of Counsel for Plaintiffs . 
—Plaintiffs' Attorney. 
J Of Counselfor Defendant 

(.Defendant's Attorney. 
IQth October, 1866. 



TEE C0UET. 

There is considerable complication in this case, 
arising from the lapse of time since the deatn w 
the de cujus Jean Baptiste Eeignier, in 1802 j tw 
numerous persons in France who cJaim tooe fltf 
heirs, amounting altogether to no fewer than » 
in number, the want of formal acta of ^^^l 
births and deaths, and the conveyance of their 
rights by some of the alleged heirs to third par- 
ties who are not represented in the present pro- 
ceedings: 

As at present advised, and «o^f^^ther 
change of our views, after hearing the wm 
explanations of parties, we think : 

lat. That the funds in the hands of *« JJJ' 
tor, subject to the payment of his ft^Ç* ^ ' 
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are the property of all the heirs of the said 
deceased Jean Baptiste Reignier, whosoever those 
heirs may be, and not of such <>f those heirs alone, 
as were represented in the Colony, by André 
Maure. 

2oâly. That in the absence of more formal 
evidence, looking at the peculiar circumstances 
occarrirtg here, we are disposed to admit the acts 
of notoriety produced as sufficient proof of the 
alleged descents of the various claimants, subjects 
to those explanations. (1) That the claimant J. 
E. B. Maurin must prove, by regular evidence, 
that he is the legal guardian of F. A. P. Reignier, 
before he can draw his share. (2) Claire Alle- 
mand, as alleged fiuardian of her minor children, 
must do the same. (8) And so must François 
Derby y as alleged guardian of Bose Allemand, 
said to be under interdiction. (4) Marie An- 
toinette Martel will require to send authority, be- 
fore her share can be paid. 

drdly. That as regards the person who joined 
in the power of Attorney to J. B. D. Joubert, in 
1816, (^transferred to Maure, in 1824) or their 
heirs, they cannot receive payment of their shares 
so far at least as they transferred their rights to 
Bougon and Joubert, « ithout calling those per- 
sons or their heirs into the field. There seems 
to be no legal evidence who the persons giving 
the power to Joubert were. The act of proce- 
dure referred to cannot be admitted to prove 
this, particularly as better evidence must, in all 
probability, exist and ought to be produced. 

4thly. So far as regards the branch Tron, they 
do not appear to be represented by- any one in 
the Colony, and therefore, in any v ew, no pay- 
ment can be made to them, at present. 



SIPREME COCRT. 



Tbaksfobt de Lotees, — Bail,— Saisie Ab- 

BÊT PAB UN Cb^AKCIEB HTPOTHiCAIBE, — 

Tbakscbiptiok, — OttD. No. 35 be 1863. 

Le propriétaire d*un immeuble emprunta une somme 
{Taraent, transferrant, en garantie, au prêteur, 
des loyers à échoir et à recevoir en vertu d'un 
hail fait du dit immeuble, lequel bail, à cette 
époque, restait à courir pour V espace de 21 mois. 

De plus et comme condition essentielle de cet arran- 
gement^ il fut stipulé que si les loyei^s ou partie 
Siceux frétaient pas payés au prêteur, ce dernier 
aufait le droit de détenir V immeuble, à titre de 
locataire, pendant V espace de S ans, ouJusqu*à 
ce que le prêt fut entièrement soldé. 

Les Contrats ne furent pas transcrits. 

Xa Cour décida sur la question touchant le créan- 
cier hypothécaire et après la saisie de V immeuble: 

Q»*il était inutile de se prononcer, quant à la vali- 
dite du transport de loyers, pour un terme excé- 
dant 2 mois, la Déclaration limitant sa demande 
à cette durée ; 



Que la clause accordant un bail au prêteur, seule- 
ment pendant V espace de 3 années, était valable 
contre les tiers, même sans transcription. 



Assignment op Bents and of Leases,— Tban- 
scBiPTioN, — Attachment by a Mobtgaoe 
Cbeditob,—Obd. No. 35 op 1863. 

A person lent a sum of money to the proprietor of 
an immoveable subject in Fort Louis, receiving 
in security an assignment of rents under a lease, 
tchich at the time, had2\ months to run. 

It was farther declared an essential condition of 
the arrangement that, if the rents, or any part of 
tliem, were not paid to the lender, the latter 
should be entitled to hold the subject, as tenant, 
for 3 years, or till the lease was fully paid up. 

The deeds were not transcribed. 

Held by the Court, in a question with a mortgage 
creditor, and after a seizure of the subject : 

Ihat it was unnecessary to decide, as to the validi- 
ty of the assignment of rents, for any term be- 
yond 2 months, as no more was asked in the 
Declaration ; 

That the clause as to granting a lease to the lender, 
as it was to endure only fir 8 years, was effec- 
tual against third parties, without transcription. 



P. BOUFFÉ,— Plaintiff, 

versus 

A. BAEBIEE & Co. and Ors.,— Defendants. 

Before : 

His Honor the Cniip Judge and 
His Honor Mr. Justice Bestel. 



J. L. Ck)LiN ,--0f Counsel for Plaintiff. 
O. A. Hitteb,— Plaintiff's Attorney. 
Hon. V. Naz, -Of Counsel for Defendant. 
H. Bebtin ,— Defendant'sAttomey. 



6th September 1866. 

On the 25th November 1864. Mr. Philippe 
Oaston Martin Moncamp, proprietor of a large 
warehousing establishment, in Port Louis, known 
by the name of the *• Etablissement Breton- 
nache," let a part of it, for the term of twenty- 
one months» to Messrs. Barbier & Co , at the 
monthly rent of ;j}300. 

On the 5th October. 18G1, Mr. Floris Bouffé 
advanced to Mr. Moncamp a sum of $5,807 75c. 
corresponding in amount with the rent at that 
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date payable for the remainder of the lease, un- 
der deduction of interest. 

In security of this advance Mr. Martin Mon- 
camp assigned to Mr. Bouffé the price or rent 
of the lease made to Barbier and Co., so far as 
due, commencing at the Ist December 1864. It 
was stipulated that Bouffé should be entitled to 
payment of the rent " directement " from Bar- 
bier & Co., and should deal with the rent **comme 
chose lui appartenant." being placed and subro- 
gated *' dans tous les droits et actions résultant 
du dit bail." 

To this aasignment Mr. Alfred Barbier inter- 
vened as the responsible Manager of the firm 
Barbier & Co., and declared that he was satis* 
fied with it as well and duly intimated to him 
and that he had no attachment in his hands, or 
any other impediment to its receiving effect. 
Barbier further declared : " qu'il reconnaît pour 
" sincère et véritable le bail ci-dessus relaté, et 
** qu'il s'oblige en consequence à payer, chaque 
" mois, à M. Floris Bouffé, directement, le prix 
" mensuel de ce bail " 

On the same day, viz : on 6th December 1864, 
Mr. Moncamp declared in a writing formally 
deposited with a Notary, of the same date, 
" comme condition essentielle du transport fait 
" par lui à M. Bouffé, par acte de Me Pelte, 
'^ f^otaire, en date de ce jour, du prix du bail de 
'^ partie de Timmeuble " Bretonnache " loué à 
*' MM. A. Barbier & Cie., que, si pour une cause 
" quelconque MM. A. Barbier & Cie venaient à 
" ne pas payer tout ou nartie des loyers trans- 
" portés, ou, si mieux u n*aime, s'adresser au 
" cédant personellement, de garder, à titre de 
" bail a lover, la portion ci dessus décrite de Tim- 
" meuble loué a Messrs. A Barbier & Co. 



•* Dans ce cas, ce bail ne devra pas excéder 
trois années consécutives, du jour oii Messrs. 
A. Barbier and Co. auront rendu Timmeuble en- 
tre les mains de Mr. Bouffé, qui pourra sous — 
louer le dit immeuble aut prix et conditions 
qu'il jugera convenable, pour, sur le prix des 
loyers, se payer de tout solde qui pourrait à ce 
moment lui être dû et aussitôt que le dit sieur 
Bouffé aura été intégralement payé en capital, 
intérêts et frais, s'il y a lieu, il devra rendre le 
dit immeuble au dit sieur Martin Moncamp 
cédant, qui sera alors tenu d'exécuter pour 
le temps qui en restera à courrir, tout bail 

n'aurait pu faire Mr. Bouffé, en exécution 

es conventions ci dessus. 



d( 



*' Les frais d'enregistrement des présentes, s'il 
" y a lieu, seront supportés par M. Gaston Mar- 
" tin Moncamp. 

** Tout ce que dessus est accepté par Mr. 
" Bouffé." 

Of the same date, the same declaration was 
made, word for word, in relation to the portion 
of the sulgectB under lease to the Planter's 
Dock Company. 

On the ninth January 1866, a Declaration is- 
sued at the instance of Bouffé, claiming payment 
of the sum of $600, then due and unpaid» as the 



rents of the two preceding months of November 
and December 1865. 

On the 13th January 1866. Barbier pleaded 
not indebted. 

Mr. Martia Moncamp presented a Petition 
for Cessio Bonm^um, on the 24th January 1866, 
which was filed on the same date. 

Subsequently, viz : on 21st February, Barbier 
moved leave to add to his Plea these words that, 
even admitting that the said Defendants are in- 
debted to the said Plaintiffs as, by this latter al- 
leged, in his Declaration, there is now, in the 
hands of the said Defendants, an attachment 
against the payment of the rent of the premises, 
».e. 'L'Etablissement Bretonnache' •' occupied by 
** them, which attachment must be removed bc- 
" fore the payment of such rent can be claimed 
•* from them, the said Deiendants, by the said 
" Plaintiff." 

" And further why the said count should not 
** be entered of Eecord in this cause." 

The attachment here referred to bore the last 
mentioned date, 9th Tebruary 1866, and had 
been laid on to secure payment of the sum of 
;J1.125 said to be due to Mr. Arsène Marous- 
sem. for 3 months interest on the principal sum 
of «50.000 lent by him. on mortgage, to Martin 
Moncamp, on the said property, by notarial deed 
of date 11th November 1861. 

Proceedings were taken, before the Master, for 
the sale of the property, under a forcible eject- 
ment insisted on at the instance of one Arthur 
Sibally as seizing creditor of the subjects in 
question. 

This seizure had been denounced to the deb- 
tor, on the 18th January 1866, Bouffé appeared 
and moved that the lease made to him should be 
inserted in the conditions of the ** Cahier des 
Charges?' This was opposed on the part of Ma- 
rousscm, he was allowed to intervene and Judg- 
ment was given by the Master refusing to allovr 
the clause demanded by Bouffa. 

The deeds of 6th December 1864 were trans- 
cribed, but not till the 6th March 1866. 

The different questions among the P^^^^*' 
creditors of Martin Moncamp, came before the 
Court, for determination, under : 1st, the action 
of Bouffe against Barbier and Cjr. ; 2dly, the at- 
tachmentby Maroussem, the validation of whicb 
was moved for in Chambers and was referred to 
the full Court; and 3rdly, an appeal to the Court 
from the Judgment of the Master. 

J. L. Colin for Bouffé : Having advanced » 
large sum of money to Moncamp, I secured tne 
repayment by taking a conveyance of the rent 
due by Barbier and also of the lease itselt, u 
the rent should, from any cause, not ^^ ^ ' 
Barbier, the tenant, not only accepted the trtfi - 
port to me, but expressly intervened and unae - 
to' k to make good the payments to m©» f^, 
had an accumulation or novation of my ''^ * 
and a personal obligation by Barbier wfl« ^W 
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added to my other securities. C. N. VI, 1. 876. 
S. 1839.2.327. S. 1847.1.706. S 1832.1.286. 

He can have no defence against mj demand 
fox the 2 months rt-nt, as Maroussem's opposi- 
tion, which he desires to be allowed to add to 
bis pleas, was not laid on till long after my suit 
was raised. 

Mv right is farther protected by the option 
which I nad, under the deeds of oth December 
1865, of electing to continue as the lessee of 
the property. I exercised my right of choice on 
the 5th March last. I am now tne lessee of the 
subjects in question and that for a period of 3 
years only. Such a lease is an act of ordinary 
administration and does not require transcrip- 
tion to be binding on third parties. (Ord. of 
1863 Article II §6.) The true position of Mon- 
camp and my client was this, toat he did not 
transfer any rents to me ; he allowed me to sub- 
let and pay myself by setting off the rent. I 
am entitled to have my lease inserted in the 
•• Cahier des Charges." Possibly an after ques- 
tion as to the effect of the lease may arise« but 
in the meantime, it ought to appear in the con- 
ditions of sale. 

Tub Hokobable Y. Naz, for Maroussom : 
My title is a regular mortgage over this proper- 
ty for an advance of $50,000 ; dated 11th No- 
Tember 1861 and inscribed the next day. The 
lease in favor of Bouifé was not transcribed till 
the other day, and so. by our Ordinance No. 85 
of 1863, borrowed from the French law of 1855, 
is of no avail against a third party like my client, 
having rights secured over the immoveable pro- 
perty. See §2 article 7. 

The rents were immobilized from the date of 
seizure. C. Civil Procedure 689 — Chauveau sur 
Carré V. P. 584, and 2.287. There was here an 
attempt to sue for rents for more than 1 year. 
This is specially prohibited by §7 of the 2nd ar- 
ticle of tne Ordinance of 1863, 

It is said that the assignment was onlj a con- 
Teyance of the fruits, not of the immoveable it- 
self ; but my security extends over the fruits, 
and beyond a period of one year; the assignment 
is invalid. The pretended right in Bouffé to exer- 
cise an option fell by the filing of Moncamp's 
Petition lor Oessio. Afler that date no election 
could be made. This pretended lease is just an 
underground attempt to defeat the Ordinance, 
as to Inscriptions, by making a " transfer " of 
rents good for more than one year. Tboplono, 
Transcription, Nos. 122, 201, 202, 203 and 205. 

P. L. Chastelhee, for the Assignees of Lemière, 
asked to be put out of the cause, with costs. 

L. BoiriLLARn, for the seizing creditor, abides 
by the decision of the Court 

JUDOMEXT. 

It does not appear to us that there is much 
difficulty in arriving at a Decision in the case of 
Bouffé V Barbier. It will be observed that the 
Defendant Barbier intervened in the deed bet- 
ween Bouffé and Moncamp and bound himself and 



his firm, in the most express terms, to pay direct- 
ly to Bouffé, every mouth, the rent as it fell due. 
Instead of fulfilling his obligation by paying the 
two months rent of November and December 
1865, which is all that Bouffé asks in hia Décla- 
ra' ion, he put in a general plea of not indebted. 
There was plainly, at that time, no reason what- 
ever why he should have refused to pay the de- 
mand of Bouffé,it was not till the ninth of Februa- 
ry thereafter that Maroussem laid on an attachment 
iu the hands of Barbier, for 3 month's interest, 
said to be due to him as a creditors, under a mort- 
gaj^e of the subjects, dated in 1861. Hut lill the 
seizure of the other mortgage creditor, Sihally, 
was denounced to the debtor, which was not till 
18th January 1866, the rent could not be immo- 
bilized, so as to become the property of the mort« 
ga^^e creditors. Accordingly in any view and 
whatever may be the extent and nature of the 
obligations generally contracted to Bouffé by the 
parties, under the deeds of December 1861, the 
two months rent claimed by Bouffé must be 
a .yarded to him as against Barbier. 

In the action, therefore, at the instance of 
Bouffe V Barbier the order of the Court will be 
as follows: 

In the reference from the Judge at Chambers, 
Barbier will be allowed to add the plea, according 
to his motion, made before the Judge at Cham- 
bers and in the action itself, the Court finds in 
favor of the Plaintiff Bouffé with costs of suit and 
of the procedure at Chambers and with coats 
against Maroussem, on his interventioo. 

The question remaining between Bouffé and 
Maroussem are certainly of no small importance, 
and are not free from difficulty ; We have to 
consider whether the cession of the rents and of 
the lease to Bouffé, by Martin Moncamp, are 
such conyeytnces as required to be effectual 
against a third party in the position of Adarous- 
sem, to whom the property had been mortgaged 
for a very large advance by^him to the proprietor, 
in the year 1861. Now the solution of this ques** 
tion depends upon the precise legal nature and 
effect of the trans iction between Bouffé and Mar- 
tin Moncamp, bearing the date of the 5th Decem- 
ber 1 86é; (read clauses) Bouffé makes an ad- 
vance to Martin Moncamp of ^5,307, equivalent 
to the rents to be drawn from the subjects 
during the currency of the lease, calculating inte- 
rest at the rate of 9 o|o. In security of the 
sum so lent to the* proprietor, the latter trans- 
fers to Bouffé the rents of the whole term of the 
case, i, e, for some 21 months still to run. Now, 
had the deed stopped here, there is little doubt 
but the " cession ** would have been struck at by 
§ 7 of Article II of the Ordinance of 1868. for 
amending the laws as to the transmission and 
mortgaging the immoveable property. That sec* 
tion enumerates among the deeds which must be 
transcribed if they are to operate against third 
parti^^s : " Every deed or Judgment establishing 
*' discharge or transfer of rent not due at the 
time under any lease whatsoever of house pro- 
perty, when the amount thereof exceeds one 
year's rent. 

So far at least, therefore, as the conveyance of 
rent by Martin Moncamp to Bouffé exceeded the 
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rent of one year, the asBig^nment would be iava- 
lid and ineffectual to bw the right of the mort- 
{^gee, after the rents sh mid have been immobi- 
lized. But the asaignment of the rents was by 
no means the whole of the security for which 
Bouffé stipulated and which he obtained when he 
made the alvance to Martin Moncamp. The 
agreement of parties went a great deal further and 
it was stipulated as an " e^^sential condition " of 
the agreement " que si pour une cause quebon- 
" que " (read clauses.) 

Now, h*:» the condition been purified on the 
existence of wh*ch these covenants were to come 
into operation ? 

Undoubtedly thoy have. The rents will not be 
paid to Bouffé, under the assignment, except to 
a very small extent ; so, that portion of his secu* 
rity has virtually come to nought, and the condi- 
tion on which the right of lease was to open, now 
exist, viz : that Barbier has failed to pay a part 
of the rents assigned, Bouffé is entitled to hold 
the subject as tenant for a term not exceeding 3 
years from his getting possession from Barbier; 
and to the effect of securing payment of his ad- 
vances, inter.'Sts and expenses. Now there was 
nothing unreasonable in Bouffé taking such a se- 
curity for repayment of the loan made by him to 
Martin Moncamp. Is there anything, in the cir- 
camstancea of the parties or of the other creditors 
of Martin Moncamp, rendering such a security 
ineffectual ? As to its duration there is nothing 
ezcesfive. It cannot last for more than three 
years, for, by Ordinance of 1868, such leases do 
not require transcripûon, to be effectual against 
8rd Parties : " Leases of House property.'* not 
duly transcribed, shall be " maintainaole against 
" 8rd Parties, tor any period not exceeding three 
•• years." 

It was argued that, to give effect to this leass, 
would be to make an assignment of rents, not 
due at its date, effectual for more than one year, 
in the tace of the enactment of the Ord. of 1863. 
But this is r^ot the case. It is only when the 
assignment of rents ceases to be effectual, that 
the lease come into operation and it connot en* 
dure, in any state of matters, beyond 8 years from 
its commencement < r for such shorter period as 
may enable Bouffé to get repayment of the ad- 
vances made by him. There is nothing, in all this, 
opposed either to the letter or the spirit of the 
Ordinance of 1863. 

It was further argued, on the part of the mort- 
gige creditor, that Bouffé could not make his 
election and fall back upon the clause entitling 
him to hold the Bubjects in lease, after Martin 
\Ioncamp had filed kis petition for Ce^sio Bono' 
mm. But we do not think that the filing of the 
petition in Cesnio had any such effect. The Es- 
tate of the Insolvent would pass to his creditors, 
under all the lawful burdens which he had im- 
posed upon it, and the very fact of his insolvency 
rendered ii the more necessary that Bouffé, or 
his own protection, should look to his securities 
connected with the immoveable subjects in ques- 
tion, the only thing he had then to rely upon for 
repayment of his advances. 

We, therefore, annul the attachment laid on by 



Mr. Maroussem, with eo?tfl, and in tha Ap;>eal 
from the Decision of the Master, we allow Mr. 
Maroussem to intervene in the proceedings, su^ 
tain the Appeal and order that the lease from 
Martin Mom-amp in favor of Bouffé, for 3 years, 
from the lease to Barbier, be inserted in the con. 
ditions of sale of the immoveable subjects in quei. 
tion,with coeti to Bouffé. 

The Assignees of Lemière, for whom Mr. 
Chastellier appears, are put out of the cauEc, with 
costs. 



SITREME COURT. 



Pbivilége niJ VÈBDEUB, — Hypothèque.— Be- 

NOUYELLEMENT B'nfSCBIPTION, — ObDBE, — 
BOBDEBEAU DE COLLOCATION, — ApPEL D*tI5 

Jugement du Masteb, — C. Cit. Aets. 2154,. 
2L08,— C.C.P. Aet. 834. 

Le créancier êtibrogé aux droits d*un vendeur perd 
ton droit de suite sur Vimmeuble vendu s'u na 
point renouvelé son Inscription dans les dix ont 
de sa dat€, même VorsquHl a été colloque à TOr- 
drefait sur une seconde vente du même immeu- 
ble qui a été transcrite et gui a moins de dis an- 
nées de date. 



Vendob's peivilegr, — Mobtoaoe,— Benewil 

OF INSCBIPTIOK. — ** ObDBE," — " BORDEREAU 
DE COLLOCATION," — APPEAL FBOM MaSTEB'S 

DECISION, -ce. Abts. 2,164-2,108,— C.C.P. 
Abt. 834. 

A holder of a vendor's right who had received a 
"Bordereau de collocation " on the sale of a» ^' 
t4ite, having /ailed to reneto his inscription for 
more iJ^an ten years and till after the sale to third 
parties had taken place, was found to hax)t M 
his inscription among the mortgage creditors of 
the Estate, 



rOETIEE, -Plaintiff, 
Versus 
AVIDOW DIOEÉ & OB8.,--Defendant8. 

Before : 

His Honor the Chief Judge, and 
His Honor Mr. Justice Bestkl. 



P. L. Chastelliee.— Of Counsel for Plwûtifr. 

A. J. Colin, —Plaintiffs AttoiJ^- , 

B. Leclézio, /««r., —Of Counsel for Widl^io»^- 
V. Boulle, -Attorney for the wme. 



16M October, 18^. 
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This was an appeal from the Oeasion of tlie 
Master, in the ** Ordre '* of the sale price of the 
Estate '' Les Salines :' in the District of Black 
Biver, bought at the Bar, on the 1 2th September 
1863, by Madame Auguste Hoileau, for the price 
of ^22,000. The property was so'd by levy as 
against M. Joseph Diorô. The Appellant For- 
tier's claim had been rejected by the JVIa^ter, on 
the ground that his inscription had not been 
renewed within 10 years of its date and (bat, 
therefore, his right to take any place in the rank- 
ing had fallen to the ground. 

The facts were these. The Estate *' Les Sa- 
lines " formerly belonged to the late Mr. Fortier, 
father of the Appellant. 

On the 26th February 1836, Mr Fortier Senior 
sold it ti the late Auguste Boileau and m the 
deed of sale there waa a subrogation of payment 
of part of the sale price to his son, the present 
Appellant, in satisfaction of his legal .MortgAt^e 
and other claims which he had agaiust his father. 

On 12th July 1814, Fortier took an inscrip- 
tion with privilege of vendor. On the 10th De- 
cember 1843 tho Eatate was sold by levy again^t 
Boileau and purchased by Joseph Dioré, (or 
;$!20,000. 

On 12th July 1847 an "Oidre"on this sale 
price was closed, in wiich Fortier, the Appfllaut, 
wa« ranked has holding a *' créance privilégiée *' 
for the sum of jSl5,082.92, and received hii« '* bor- 
dereau de collocation '* on 16th June 1818. 

On 10th December 1863, Dioré, in his turn, 
was ejected by levy, and the Estate was purchas- 
ed by MaHa'iie Boileau. This sale was trans- 
cribed on 18th February 1864. Fortier produced 
at the '* Ordre " and he renewed his inscription, 
but not till the 8th March 1865 On occasion of 
this last sale in 1863, Madame Boi'eau, the p*T- 
chaser, as a'ready stated, transcribed her title 
and thus was followed by the usual '* inscription 
d'office." The claim of Fortier, as we have seen, 
was rejected by the Master, on the ground t^at 
hia title had never been renewed, or, at all events, 
had not been renewed till after the expiry often 
years from its date. 

P. L.rHA.STELiiEB, for Appellants.— It must 
be observed that my client holds on original ven- 
dor's right valid and effectual betore the sale to 
Dioré. How can Dioré's creditors compete with 
Irm, when Di^re, himself, was ejected for non- 
payment of his sale price. It is said that my 
claim is struck at by Art. 2,15é of the Civil 
Code which required that an inscription bo re- 
newed every ten years, but there are exceptions 
to this case, and my case is within the exceptions. 
All Authors are agreed that when the inscription 
hss produced its effect, no renewal is required. 
See OiLBEBT, No. 14, on the Article and follow- 
ing numbers where a mass of Authorities is col- 
lected. It is no doubt a question very much con- 
troverted to fix the point of time when the effect 
has been produced ; out my client stands here in 
a most favorable position as in the Judicial con- 
tract implied in an Order before the Mas^ter. I 
got Judiçment in my favor, settling my rights as 
to all the world, and giviog me an indispntablo 



" droit de preference. " TaoPLOKQ Privi et 
Hypoth. V. Ill, No 717, 720. Part. II, 1054- 
1056.— Zachabiob V. VI. Page 223 — Dallo». 
Kepert Prjv. & Hypoth. Pnge 301, No. 7. C- 
No. 2.1 2ô9. Secondly : Âdmittiug that I was 
bound to renew my inscription, I did so in March 
1865, and that was not too late to secure me in 
all I ask, viz : *' a droit de préférence^' I do not 
chim auy " droit de suite,'* I wish to exercise 
no r' sol u tory action whatever ; 1 am a privi- 
leged not merely a mortgage creditor ; Inscrip- 
tion id only necfssary to set my ri^ht in motion, 
it e%\^is per se C. C, 2.095, 2,096; Teoplon» 
Vol. 1. No. 266. Part III, page 295, No. 250. 
This author poiuts at a distinction, viz : The 
" droit de suite " which may be lost, and the 
^' droit de preference " on the prie. The latter 
is all I coutf nd tor. There is no attempt to seize 
the property. We are merely creditors strug- 
ling for the division of the price of the lands 
which have been sold. Dalloz Priv. & Hyp 
Chap. 1, No. 4. 

But, it will be said, we have not transcribed oar 
title in terms of Article 6, 6, 7, 8 and 9 of the 
Ordioance No. 86 of 1863. which came into ope- 
ration, on Ipt June 1861. Hut we are not under 
Article 6. The second part of it covers our 
case. Then it will be said that we did not ins- 
cribe of new within the 45 days allowed by the 
Ordinauce; but what is the legal peralty of auch 
an on)is:<ioii p simply that the " droit de suite " 
is lodt ; but we a»k nothing of that kind, we wish 
to exercise no resolutory action ; all we aek is a 
right of preference in the distribution of the sale 
price ; the object of > hn Ordinance is only to 
protect 3rd parties ; this is very clearly shewn on 
reference to Art. 23rd of the Ordinauce ; we do 
n« t ask to interfere with them here, and the Court 
will not extend the operatiou of any penalty. 

In the 9th article of the Ordinance it is said 
that, at the date of adjudication, an Inscription 
has produced its effects ; this bears on the first 
head of my argument. 

If I should fail on those two grounds, I have» 
stiii, another. I contend that the inscription of 
the title, by Madame Boileau, *' d'office " secures 
the right of my client. I hold, against Joseph 
Dioré, a vendor's claim. It was duly recognized 
in the " Ordre" <f 1847. Transcriptioj» preserves 
the claim of a vendor. C C. 2,108- Dalloz** Ju- 
risprudence Générale," 42.2.96 ; 39.2.68 ; 33.2.6; 
37.2. 160 and 188. 

J. Colin, for Widow Fondaumière, an inscrib- 
ed creditor : Portier's right is bad i^ I^aw. The 
dates are all important. (Eecites datesi.) A pri- 
vilege is a quality which may be lost by not ob- 
serving the rules of Law. Inscription, no doubt» 
gives a " droit de suite," but, if it is ioat, the 
quality of the claim cannot preserve it in force» 
Till inscription or transcription the claim did uo^ 
really affect the Estate. C. C. Article 2,106. 
2,108. 

While the property remained in the hands of 
the orinal purchaser. Portier wou'd not have re* 

Îuired to r rew» even after the lapse of 10 years, 
'his, althoaeh forme ly disputed, may be now ad- 
mitted. C. N. 8. 1. 829 ; ». V. 32. 1. 151; S. V, 
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46. 2. 448. But the Estate passed into tlie hands 
of a stranger, Dioié, in 1845. Fortier's position 
was, I admit, still a good one, and he got a war- 
rant ot collocation in 1848. A considerable lapse 
of time took place ; Furtier*8 position was still 
good, but there were ris^ks which he had the 
means of avoiding, if be bad taken care On the 
18th Ffbruary ISôé, when transcription took 
plate, he had 45 days, but he did nothing till 
March 1865. Now, things were altered, the for- 
mer purchaser is gone and a third party is in the 
field. Originally no claim was effectual if not 
transcribed or inscribed, Imprudent vendors of- 
ten did neither, and were driven to use the reme- 
dy of a resolutory sale. The 834th Article of the 
Civil Code of Peocedurb applied a remedy. 
Fifteen days were allowed, to inscribe, after the 
deed of alienation of the property. Publicity is 
the all impo'lant clement. There is a second 
condition, viz: That before expiiy of ten years 
from its date, the inscripti <n of a iiiortgage must 
be renewe<1. The penalty of neglecting this is ihe 
loss of the po8itiv)n of a creditor of the Estât»*. 
Tboplonq. Priv ; et Hypothèque. Vol. 1. No. 
286. 

The fact of a ''Bordereau de collocation" being 
issued gives no additional strength to the case of 
the Appellant. C. N. 6. 1. 403 ; Ibid 2. 266 S. 
83. 2. 426. C. N. 9. 2. 83 ; S. 45. 1. 53. Duban- 
T02sr,Volumel9, No. 171. — Pebsil. Priv. et Hyp. 
Wo. G ;— Gbenieb 2. 377. S. V.— Cassation 47. 
1* 59 ; bert-, Tboplono, himself, gave the conclu- 
sions. S. V, Cass : 53. 2. 406 ; S. V. 3A. 2. 
160. 

6. GuJBEBT, for Madame Joseph Diore : The 
Appellant's ilaim may put mine in jeopardy, so, 
I most oppose it. It may be that the local Or- 
dinance of 18(38 has no bearing on this case, as it 
came into operation only in June 1864, i. e, after 
all the important dates in the preneut case ; but, 
that wouhl only send us to the older Law. There 
are two questions. Is Fortier's right still effec- 
tual, or is her inscription wiped off? I say it is 
gone, for, privileges require inscription. In 
Franc*^, the seller must, now, inscribe w thin fif- 
teen days of the Estate passing into the hands of 
a third pnrty, or he lost s his rights. Tboplono 
1. No 284. An "Ordre" ouly covers thing» as 
che> Jtre at the date of the sale and moment of 
adjuUKation. 

There were four parties in the first *'Ordre," 
three of them have been paid ofi', only Fortier, 
the Appellant, remains unpaid, but our claims 
were not then in existence. Dalloz (Priv : 
Â Hyp : No. 1,678) is not quite of the bame opi- 
nion ai) TfiOPLOiro, but he says that it is not till 
after the closing of «he "Ord«e" and the delivery 
of the ''Bordereau" to the creditors that the 
mortgaî^ can be said to have ret eived its efF« ct. 
Beyeral eminent writers contend that the rights 
of parties are fixed as at the moment of the adju* 
dication. This is generally quite true ; but in 
the present case, the rule cannot apply, as our 
debts were not then in existance. Tboploito Y. 
Ill, Nos. 720, 725. If the inscription is not re* 
newed the whole hypothecary system of the Code 
would full. GRBÎÏII.B, V. 1. No. 113.— Pont, ad : 
Art. 2, 152 § 5. Dalloz, Bepertoire Priy : & 
Hyp : No. 1678. 



It is farther argued that Fortier's inscription 
in 1865 is sufficient to preserve his "drdtde 
préféreuce," which in all that is asked here. But 
a sale by a purchaser purges the right of a pre. 
vious seller. Tboplovo, a d : Art. 2, 106, V. 1. 
on inscription, after the second sale, is useless. 
Ihid Nos. 279. 282. 

The third point urged by the Appellant is un- 
tenable. It is contended that the inscription U- 
ken by Mrs. Boileauin 1863. (ires'crvedhisri^fbt; 
but the Appellant had nothing whatever to do 
with that sale ; his right had fallen, before its 
date. 

Counsel also relied upon the followin? Âatho. 
rit'es. Tkoploko, Priv : Volume» !• No. 286 
Bw,— Dalloz. Bepert . Priv : ^Hyp: § 66.- 
Tdoplono, Transcription, No' 294. 

E. LECLKEio,yii«û?r, for Widow and Heirs of 
Pierre Uioré: Àl y clients are subrogated in Ten- 
der's rights. lu the mean time and at the present 
moment, I have no direct interest in the preaent 
discussiun. 

W. Nkwtoit, for Albin Diore : M^ client is» 
son of the original purchaser, he claims on the 
legal mortgage. The only point I require to 
argue is the first ground attempted to be main* 
tained by the Appellant. 

Before a hypothèque can receive full effect, I 
submit that actual payment is required. Publicity 
is all in all, and here there was no renewal ww 
therefore no publicity ; a lapsed inscription is en- 
tirely without value. Tboplo»g, V. III. No. 719. 

P. L. Chastellieb, in reply : On the otbw 
side, the real nature of my claim is not attended 
to. It 's a vendor's right. It is admitted that if 
I had inscribed, within 45 days of last aale,jl 
should have been all safe. ^ 

The great point is, did my inscription receiw 
effect ? I say that it did, as I got a warrant for 
payment. The Judgment of the Court ofTou- 
lou^e, Dalloz, 31. 2. 28, is I contend, correct, 
tho' Tboplono is againt^t it. My inscriptioD, m 
1805, v^as before the last • Ordre' and I claim, 
only, a right of preference : no right to ^^^^ 
caie the B.^tate. Both sale» here were transcnbed, 
and transcription gives as great P^^''^^^/^? 
inscription, and a purchaser should search ooto 
registers, equally, before he buys— Post, JNo. 
249.275. — Delvihcoubt, Vlll. Page 286.- 
Dalloz, 2B.2.249. 

THE COTJET. 

By the ^ell known artideof the Citil Cm 
viz. 2,164, the Inscriptions of Mortgsgea wujf^ 
renewed within 10 years ^'om their date, ^ue^ 
wiije. as the Law expressly says, they »ow* ^ 
to be effectual. 

Art. 2,164. -•• Les Inscriptions conservent rbj' 
" potheque et le privilège pendant dix »Duew, 
'• compter du jour de leur date; leur jP^/ 
•• si ces in8crif)tion8 n*ont été reoouvcieei ■ 
*• l'expiration de ce délai." 



1866] 



COURTS OF MAURITIUS. 



127 



It 18 unneeesaarT to go into the reasons of this 
law which is foao^d od very obvious grounds of 
public polii y auo conyeniency. The rule is ap- 
plicable to Mortgugt'8 of every description, even 
to those taken " d^office " by the Conservator, and 
to the legal mortgai^eâ of married women, minors 
&(r. But» on the other hand, when the mortgage 
has produced its fffect, a renewal of theiascrip* 
ttoQ is uot required. Thiii may be said, in one 
sensti, to bo a stlf-e vident proposition, for, when 
the mortgage has produced its eSect, the matter 
is at an end and the inscription is no longer re- 
quired but the practicai application of the legal 
principle to the ever varying facta of particular 
caoc'S 18 attended ^ith much difficulty, and very 
ftreat difference of opinion is to be found amongst 
the leading Fbekcb writers, on the subject 

Let us take the case where the difEculty most 
frequt'Dtly ari:<es. viz, when the immoveable pro- 
perty of a debtor has been seised, and it becomes 
uece.-sary to fix th» respective rights of parties 
interes«ted in it. At what point of time in the 
procedure shall it be said t^at the ri{;ht of an in- 
scribed creditor has ao far received effect, that he 
is DO longer subjected to the rule that if he does 
not renew bis inscriptiof», he shall lose the bene- 
fit of the position which he holds among the 
mortgaged creditors of the df btor. Some wri- 
ters have i-aid that the point of time is the date 
of thr' denunciation to the common debtors ; some 
have maiutained that the date of the notificatioa 
to the creditors by the public announcements re- 
quired by the Code of Civil Prooedubb, is the 
period ; some that the date ot adjudication to the 
purchaser, is t' e time ; some thai the '' Ordre " 
must be ocened and the '* Bordereaux " delivered 
to the creditor, before the Mortgages can be said 
to have received effect ; while other writers 
xnaintaio, certainly a very safe opini-n and 
which will necessarily cover every case, that 
till actual payment has been made to the cre- 
ditor, the mortgage hns not received full effect 
and a renewal of the inscription is neces»ary if 
the ten years ^hould expire in the meantime and 
before the creditor has actually got payment of 
his mon^-y. We do not m^an to hay that ca^es 
^may not oicur when something sliort of actual 

E y ment of the mortgage is not in the eye of the 
Lw to be held to gi\e full effect to the mortgage 
and render it unnecessary to have it renewed. It 
may be that there are no parties in the field but 
the creditors existiiitj at the date of the first and 
only sale, and that so far as they are concerned» 
it may fitly and properly be held that their rights 
are finally detei mint- d by what has taken place in 
the ** Ordre " and among themselves, tho* the 
amount due to each has not actually been paid. 
We shall not attempt to lay down any absolute 
rule as applicable to all casts. The great variety 
of opinion among so many eminent writers shews 
us the danger of doing so. 

Well, then, to come to the present case with 
which we have to deal, it is admitted that Mr. 
Fortier, the holder of a vendor's rights, on the 
occasion of the first Order following upon the 
sale to Dioré, received *' bordereau de colloca- 
tion " for his share of the sale price ; Fortier did 
not renew his inscription till after the lapse of 10 
years, and- till a fresh sale had been made to third 
parties, and a new Order opened, the ordinary ef- 



fect of which is. of course, to purge the Estate of 
all eneumbrancea. 

In the new Order which is at present before 
us what is Fi»rtier's position P We have now a 
total change of situation. We now find in the 
field new parties, creditors holding mortgages 
under the first purchaser Dioré, or interes- 
ted in his succession. How can they be bound 
in any respect towards Fortier, of whom they 
knew nothing, and were bound to know nothing p 
For, however strong his position originally was, 
be has not maintained it by keeping up his in- 
scription, by the renewal required by Law. 

But Fortier, or those acting for him, had the 
remedy in their ««wn hands, if they I. ad kept their 
eyes open and taken advantage of the safeguards 
which the Lawitst^lf provided for persons in their 
position. Fortier's rights were in jeopardy by 
the second sale to Madame Boileau, but hu had 
hia remedy. By the combined effect of Article 
2,108 of the Civil Code and Article 834 of tho 
C' DB OF Civil Pbocedceb, a creditor, in the 
position of Fortier. would have been protected by 
the inscription of his title, within a certain num- 
berof days after the sale to Madame Boileau. 
But, unfortunately for his interest, i.o such step 
was taken. It is of little moment, in our opi* 
nion, whether the Ordinance No 36 of 1864 
(taking efiect from 1st June 1864) should be held 
applicable to the present ca^e or not ; for, Fortier 
did nothing whatever, in the way **{ renewing the 
publication of his right, till 8th March 1865. and 
notwithstanding the ingenious pleading of Mb. 
Chas < ELLiBB, we are unable to perceive anything 
in the Ordiuance, to assist his case. 

It was strongly urged thst a vendor's right is 

C reserved by transcription, and that there having 
een tranncription of the sate in the present case, 
Fortier*s interests must be held to be saved But, 
as there were two sales of the subj* cts, we must 
enquire what transcription is here alluded to. It 
is I he transcription of the sale to Madame Boi- 
leau ; but, to that sale. Forcier was an entire 
stranger. The real meaning of the Law, here, 
appears to us to be very w« 11 stated by Paul PonT| 
in the following pa!>(>age nt his treatise " des Pri- 
vilèges et n.ypoihèquBS." Tit . XVIII No 266 : 
'' Le privilège du vendeur se conserve donc 
" par la transcription. Mais la transcription de 
" quoi p La Loi nous le dit en termes exprès* 
" la transcription du titre plia transféré la pro» 
" priété à l'acquéreur^ et qui constate que la tota* 
*' lité ou partie du prix est due au vendeur. CVst 
" donc bien mal entendre la Loi que de décider, 
" comme Ta fait la Cour de Bruxelles, que dans 
*' le cas de deux ventes successives d*uu immea* 
" ble* la transcription faite par 1e second aequé* 
** reur, de son contrat d*acquii»ition, conserve le 
' privilège du premier vendeur qui n*a pas fait 
** transcrire, A le deuxième contrat mentionne le 
*^ premier et la créance du vendeur originaire. 
" Evide'iiment, dans les termes comme dans l'es- 
" prit de la Loi, le vendeur assure son privilège 
*' par la transcription de son propre contrat, et il 
'' ne saurait le maintenir par la transcription 
" d'un contrat qui lui est étranger. La Cour de 
" Cassation a dit, en d'autres termes, mais avec 
*' une exactitude parfaite, " que " le privilège du 
<« vendeur ne se conserve que par la transcription 
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** du contrai éToù il résulie et noa par celle dea 
**contrat8 ultérieure/* 

Thit Appeal muet, therefore, be diamiflied, with 
eoeta. 



SITREMB COURT. 



QVITTAyCB MUTUELLE KT DfiCHABOE, — ObDBE, — 

Appel s'uk Jugsmekt du MÂaTEB. 

Unrmes êtàblisBant une décharge mutuelle entre 
deuxfrèree et s^opposant à ce que lee eréanetere 
de run d^euxpuisseni exercer aucun droit contre 
Vautre, par la suite. 



Mutual acquittaîtce akd dibchabge,— " Ob- 
DBB," — Appeal fbom a Judohskt of ths 
Master 

lèrfM of a mutual discharge between two brothers 
which was held to prevent the heirs of one of 
ihem, afterwards^ claiming as a creditor qf the 
other. 



Widow PIEBBE DIOBËd^ Ob8.,— Appellants. 

Versus 
JOSEPH DIOBfi & Ux. & Obs.,— Beapondents. 

Before : 

His Honor the Chief Juboi and 
His Honor Mr. Justice Bsstel. 

E. LÉCLKZIO Junior, — Of Counsel for Appelant. 



V. BouLLi, 
O. Guibbbt, 

S. DUCBAT, 
J. L. COLIK,*) 

W. Newtok, ) 



— Appellant's Attorney. 
—Of Counsel for J. Dioré 
AXTx- 
—Attorney for the same. 
— Of Counsel for contesting 
creditors. 

16th October 1866. 



The questions between the parties arose in the 
distribution by way of an " Ordre " ofthesnie 
price o^ the Estate " Les Salines *' sold at the Bar 
against Joseph Dioré, the proprietor, on the 10th 
October 1863, to Madame Boileau, for the price 
of»22.000. 

Before the Master, the Widow and heirs of 
Pierre Dioré were h**ld not to have any right of 
collocation on the Estate of Joseph Dioré» and 
that» on the t^round that any claim, which, Pierre 
Dioré may have against Joseph Dioré. was settled 
by an agreement entered into between those two 
parties, on the 9th September 1859, whereby they 

five each other a full discharge of all claims and 
ebta whaterer. 



The Widow and Heira Pierre Dioré Appealed. 

E Leotezio Junior^ for Appellant : Joseph 
and Pierrt) Dioré were brothere. There were two 
conditions in the deed, before the matual dis- 
charge was complete, piai \st the sale of the 
'* Boulangerie Dioré," and secondly, the sale hj 
Joaeph to Pierre, of hia share in their mother*s 
Babet Dioré*s auooesaion. 

The second condition has been accomplished ; 
the first has not been properly carried out, for. 
although the Bakcy has beeù sold, it is covered 
with inscriptions of mortgages. There is no doubfc 
a latter writing of 12th November 1860» sub- 
scribed by Joseph Dioré. in which he eays 
that by the sale made to Pierre, of the Bakery, 
and the *' justification que j'ai à lui faire da 
" paiement de tous les titres, sommes et va« 
" leura'* in which Pierre had engaged hims-lf 
for the Bakery» all cairns are mutually closed ; 
and the writing goes on to say : '* En coa«^6quen- 
*' ce, je m*oblige à lui faire, sur sa première ré* 
" quisition, remise de tous documents, titres et 
" pièces qu'il lui conviendrait de me r^'clamer, re- 
*' lativemeut aux affaires, et qui, dans tous lea 
*' cas» se trouvent annulés par le présent." 

" Après laquelle justification» seulement, je 
'* pourrai requérir de M. Pierre Dioré quittance 
*' et main levée de créance qu*il a contre moi.'* 

It was Joseph who should bave got the justifi- 
cation. He had the real interest to do so» not 
Pierre, and so the claim of the latter is not ex- 
tinguished by those writings. 

J. CoLnr, for the Widow Fondaumîère : I op- 
pose the collocation of the Widow aod Qeira of 
Pierre Dioré, but I do not take an active position 
here, as the case will be fully stated by others. 

O. OuiBEBT, for Mrs. Joseph Dioré separated 
in property from her husband : I say the other 
parties hnve ni> claim here. All matters were fi- 
nallv aettled between the brothers in 1859» bj 
the deed already referred to. The allegation that 
certain burdena exist on the bakery ia irrelevant, 
and in any view» there ia no proof that they 
exist. 

As to the second writing it is quite clear ; 
Pierre was to take the first step. The paper were 
to be delivered *' sur ea première réquisition.'* 

W. NswTOV, for Albin Dioré» son of Joseph 
Dioré : My client had a legal morrgage on the 
subjects and he gave a " main levée *' in virtue of 
a first agreement. He was no party to the second 
writing. 



LsoLizio Junior replies : There was no i 
" main levée " by Albin Dioré» as is now alleged. 
He did not sign it. Hia interest was quite a 
special one. If he had intervened it would have 
been with all guarantees. I produce Gertificatea 
of Inscriptions on the property. Prima Jaeie, 
that is enough, 

Begardiog the paper of 1860 the words "M 
at première réquisition ** occur in the middle of 
the deed. The whole writing must be read lo 
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diBCoyer the real meaning of the parties ; Joseph 
Cioré is in Ceuh Bonorum^ and bo, he cannot 
make the necesaary justification. 

THE OOUBT. 

It^ appears to us that the Judgment of the 
Master must be affirmed. The writing of Sep- 
tember 1859, ezpresslj bears that the parties 
gB?e each other mutual discharges and aoquittan- 
cet of every thing whatever existing between 
them, up to that day. The Bakery was to be sold 
to Pierre, and Joseph assigned to him his share 
in the succession of their mother, Babet Diore. 

The other clauses of the writing are quite con- 
Biateot with what is said at the commencement, 
that they had really and iruly settled all claims. 

Then, in the writing of 1860, given by Joseph 
to Pierre, it is said that no claim remains between 
them, and Joseph undertakes on the première ré* 
qmntUm of Pierre to send him all the documents, 
" titres " and papers which he would ask from 
him, relating to their affairs, and which are an- 
nulled by the present writing ; after which justi- 
fication only, it was that Joseph could insist on a 
discharge from Pierre and a *' main levée" of the 
debts which he owed him. The writing may be 
somewhat awkwardly expressed but we think that 
it was incumbent on Pierre Diore to take the first 
step to have a formal settlement by getting up 
all the papers from his brother, and that if he did 
fiot do so, he cannot allege that there was no set- 
tlement at all, in the face of the leading and posi- 
tive declaration in both papers. 

The appeal is dismissed with costs 



BAIL COUBT. 



DbToubkembwt,— Pbbttve pab TiMOiNs, — Appel 
ST Jugement de Magistbàt de Disxbict,— 
Obd. No. 85 DE 1852. 

Sur une accusation de détournement d^un objet 
d^ane valeur de plus de 150 fee. il neet pas né' 
ceesaire^ en matière criminelle, qu'il exiete un 
commencement de preuve par écrit, pour donner 
lieu à V action. 

Cbimb, — Embezzlement,— Obal Pboof.— Ap- 

' PEAL FBOM CONTICTIOW DP DtSTBICT MaOIB- 

TBATE,— Obd. No. 35 or 1852. 

In a charge of embezzlement of 50 sovereigns hand' 
ed to a jeweller, to be made into a necklace, 
tcritten evidence is not required by the law and 
practice of Mauritius. 



GBEGAH,— Appellant, 

Versus 

THE QT7EEN,--Bespondent. 

Beiore : 
His Honor the Chief Judge. 



y. Gabbeau, -> Of Counsel for Appellant. 
E. Macquet, — Appellant's Attorney. 
S. J. Douglas, — Of Counsel for Bespondent. 
J. fioucHET, — ^Attorney for the same. 



im October isee. 

The Appellant, an Indian jeweller, w^as con- 
victed before the District Magistrate of Port 
Louis, on a charge of embezzling 50 sovereigns 
given to him by one Massanekan, to be made into 
a necklace, and sentenced under Art. 833 of our 
PsKAL Code to 6 months' imprisonment iiith la- 
bor and £1.5.6 cost», and in default of payment, 
to 6 da>s additional imprisonment. 

The Appellant had contended, in the Court be- 
low, that the amountj being above 150 francs in 
value, the charge could only be maintained against 
him by written evidence and that parole proof 
was inadroissable ; but the p^ea was overruled by 
the District Magistaate. 

y. Gabbeau, for Appellant, submitted written 
evidence was alone competent. Chauybau st 
HxLiE. V. VII. page 387—2. There is no proper 
proof of fraud here. 

The Appellant might have returned the Articles 
given him to manufacture. There ought to have 
been a "mise en demeure.'* Chauybau & HiLis, 
Vol. VII. page 364. 

2o. The Information did not set forth a crime 
known in our Penal Code. It did not state that 
the Appellant was to be reoumerated for his 
work, and we have not here, as they have in 
France, since 1832, the case of '* détournement'* 
where no salary or renumeration is to be given. 

S. J. Douglas, for Cbowk.— I admit that the 
French writers do require written evidence in 
cases above 150 francs, but this arises from a rule 
of French procedure that the civil remedy can be 
obtained along with the criminal prosecution. 
This is prohibited by our laws. 

2o. There is no such thing as a " mise en de« 
meure *' in our criminal practice. 

3o. The Information was made in the usual 
terms]and charged embezzlement, by a workman» 
of property given to him to be manufactured. 
That is enough. 

the coubt. ' 

There is no doubt that the French authorities 
in general, require, for the proof of cases of 
" détournement," evidence in writing when the 
amount is above 150 francs. They do so on the 
ground that: " les formes établies pour le Juge- 
" ment des questions civiles sont les mêmes devant 
" quelles que Juridiction qu'elles soient agitée^; 
" que ces régies dérivent de la Juridiction criioi- 
' nqlle, il dependcait de parties lésées d'éUder la 
** disposition d9 la voie civile, et eu substituant 
" à la preuve qu'elle à proscrite celle que Pin- 
" struction criminelle adinet, en general." (Chav. 
T8AU & HiLii V. Tii. page 388.) Now in the 
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case before us we have no civil question at all ; 
we have a criminal prosecution really ad vindic- 
iftm pubUcam uni not involving any matter of 
civil right. Indeed, by our law, the two cannot 
be combined io one prosecution. Seeing that 
this ia the law in Mauritius and that in a charge 
of this nature fraud or dol is implied, I am unable 
to adopt; the rale of the French law, that is to 
say that cases like the present, in a criminal 
Court, can only be proved by written evidence. 

The other grounds of appeal do not appear to 
me to be important. The charge was distinctly 
stated. The proceedings in the Court below were 
in accordance with the established practice, and 
the proof of the embezzlement was complete. 

Appeal dismissed, with costs. 



SUPREME COURT. 



SocrÉTÉ, — Associis et lbtjb besponsabilitjb, — 

MABCHi A FOBFAIT,— IkTEBETS PAYÉS 8TJB 
COMPTE-COITBANT. 

V Associé qui, à son entrée dans la société, accepte 
conjointement avec Us co^associés, à forfait, les 
affaires actuellement pendantes, se rend par là 
responsable de tout ce qui aura été fait pour et à 
V occasion de ces affaires, même avant son entrée 
dans cette société. 



Fabtnebship akd liability op Fabtiœbs, — 
Agbeembnt "a pobpait" (etbntual bab- 

GAIN), — IkTEBEST OlSr ACCOtJITT CUBBENT. 

The party who joins a firm and accepts jointly with 
tM other partners *^ à forfait" the affairs then 
being carried on, is deemed responsible for all 
that has been done in and concerning such affairs 
and even for that which has been done before his 
being admitted a member of such partnership. 



MOTJEGA VATABOUET & Obs.— Plaintiffs, 

Versus 

BOULANGEE, EOSTAND, ato TBNNANT, 

Defendants. 

Before: 

His Honor Mb. Justice Bestel, and 
His Honov Mb. Justice Colik. 



J. CoLDf, —Of Counsel for the Plaintiff. 
A. J. Coldt, —Plaintiffs' Attorney, 
A. L eqall, —Of Counsel for Defendants. 
E. DuYiTiEBy— Defendants* Attorney. 



leth October, 1866. 

The Plaintiffs, heirs of the lute Moorga Yaya- 
boury, their father, now deceased, brought their 
action against the Defendants A. Boulanger, H. 
Eostand, and A. Tennant, to recoYer the sum of 
$^\ .86, being the balance of an account current 
between the said late Mourga Chetty and the 
Defendants. 

A. Boulanger and A, Tennant suffered Judg- 
ment by default, but H. Eostand pleaded to the 
action. Several pleas were put upon Eecord, 
but two only were in resdity maintained. The 
Defendant argued, in substance, that the debt 
was contracted before he was a member of the 
House ; secondly, that at all events, the Plaintiffs 
had no daim. It was also urged that interest 
was claimed against and should be allowed to 
the Defendants. 



J. Colin was heard for the 
Leoall for the Defendants. 

JUDGMENT. 



Plaintiff and A. 



The Defendant Eostand was not, it is true, 
a member of the House that contracted with 
the late Mourj?a Yayaboury, at the time that 
the first part of the account was run up between 
the House and Mourga Vayaboury; out when 
he joined the firm, it was agreed that the three 
partners accepted " à forfait," be they profitable 
or not, the affairs and transactions then pending 
or being carried on. This is shown by the ar- 
tides of co-partnery dated February 12th 1858. 
This transaction or series of transactions with 
Mourga Yayaboury was, it is shown, then being 
carried on ; and by his own act, the Defendant 
has chosen to undertake the liability, if any, 
which might arise out of it. There is, besides, 
other ana very strong evidence to show that 
Eostand has assumed such liability. 

The second point urçed is that the claim is not 
made out. IVe think it is made out, and made 
out directly against Eostand. 

An objection was also taken on the ground 
that no interest was allowed by the Plaintiffs 
who charged interest. The Plaintiffs do not 
charge interest, that we can see, upon the value 
of the goods sold to the Defendants ; the interest 
they have received in the course of the transac- 
tion appear to us to be interest upon sums of 
money received by the Defendants for Mour^g» 
or paid cash, by Mourga, into the Defendants 
hands. 

There are however two sums which were also 
paid cash by the Defendants to or for account 
of Mourga Vayaboury. Those sums are : lOi 
$516 paid to J. & J. Brodie, on 28th July 1856, 
and ^200 paid to Mourga, himself, on Ivta 
March 1857. Now, as this ia an account cur- 
rent, surely, if for money they received from 
Mourga Vayaboury, the DefendCants are charged 
interest at 12 op, for 6 years i the Défendante 
were, on the other hand, entitled to charge in- 
terest at 12 oTo for 6 years, on sums they pw 
cash to or for Mourga. There is no private cofl^ 
tract, as to interest, before us; tlis ia V^^ 
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apart from the items concerning goods and mer- 
chandize upon which we find that no interest is 
claimed on either side. 

Now, upon those two sums, interest charged 
at the rate and under the same rule as the Plain- 
tiffs claim it in their account, 



Would be: on 

And on the sum of... 



The sum claimed is ... 
Deduct 



... $516 
... 200 



.. j^681.80 
.. 429 .. 



129 
Tota l $4Q9 

^252.80 



The balance remaining due will be ^$[252.80. 
We think the Plaintiffs entitled to recover that 
sum, but no more. 

'^ Jud^ent will, accordingly, be entered for the 
Plaintiffs, in the sum of j^252.80, with costs. 



SDPREHE COURT. 



DivoncE, — Pension ammeittjlibe, — Avances 
FOim rsAis n'iKSTAircE. 



DrvoECB,— Ammont, — AnyAsrcEs fob costs of 

SUIT. 



CAZÂBAN THE Wipe,— Plaintiff. 

versus 

CAZABAN THE Husband, — ^Defendant. 

Before : 

His Honor Mb. Justice Bestel and 
His Honor Mr. Justice Colin. 



E. Pellebbau,— Of Counsel for Plaintiff. 
P. &II.OT. —Plaintiff's Attorney. 
Hon. V. Naz, —Of Counsel for Defendant. 
P. Mallet, —Defendant's Attorney. 



16th October 1866. 

In this case, E. Pellebeau had, on the 7th 
day of August last, obtained a Bule Nisi calling 
Upon the Defendant to shew cause why he 
should not be ordered and condemned to pay, 
to the Plaintiff, a monthly sum of ;g[30 for ahmo- 
ny of the Plaintiff and her child, pending this 
action, and also a sum of £30 forthwith, in or- 
der to enable the Plaintiff to proceed with her 
action in divorce. 



On the 6th of September, the Bule haying 
been several times enlarged by consent, Hoir. V. 
Naz shewed cause and argued that no case had 
been made out to show that the husband had 
property sufficiently large to justify the claim 
made against him. 

E. Pellbbeau was heard in support of the 
Bule. 

JUDQMEirr. 

The wife is certainly entitled to alimony pend- 
ing her action in divorce, when she has been 
authorized by the Court to reside, in the mean- 
while, out of her husband^s domicile. This Plain- 
tiff has been allowed to reside out of the conju- 
gal domicile, and the question is what sum shall 
be paid to her, in the wa> of alimony, by her 
husband ? 

There can be no fixed rule in a case like this, 
the social position of the parties, the wealth, or 
poverty of the husband, the ùi^t whether the 
property belong to the community between 
Husband and "Wife, or whether they be " Pro- 
pros " of the Husband or Wife, are matters 
which must have their respective influence 
upon every application of this nature that 
comes before tne Court, and it might not be 
easy to find two cases exactly similar. In 
Germain versus Germain the Court allowed 
a comparatively large sum, for, there, it was 
shown that the joint-Estate of Husband and 
Wife held by the Husband and chief of the com- 
munity, was large. In other cases, the sum al- 
lowed has been very small, because the fund from 
which it was to be drawn, was also small. To 
do justice to these parties, it is necessary, there- 
fore, to consider what the Husband's position is, 
and what property he is shown to have. TheDe» 
fendant appears to have been a tobacconist but 
has shut up his shop, the reason which he gave 
to a witness is, that his business did not pay. He 
has two small houses in the Eastern suburb, but 
that real property does not form part of the 
joint-Estate of Husband and Wife, it is a " Pro- 
pre " of the Husband, and the marriage-contract 
shows that the community is limited to " Ac- 
quêts." A pf'iori, should the marriage be dis- 
solved by a Jud^ent of this Court, Ihe houses 
in question would remain the Husband's proper- 
ty. The Wife here cannot say that she is only 
asking part of what is her own, as well as her 
Husband's, to carry on her suit for a divorce, 
she, as the *' Ministère Public " observes in his 
conclusions, does not establish that she has no 
means of raising money otherwise than by this 
Application. 

On the whole, we think it is not a case where 
we should order the Husband to charge his 
*• Propres " with the amount claimed by the 
Wife, to carry on proceedings which may be suc- 
cessful, but which may fail. Alimony snould be 
granted, but the evidence adduces us to think 
that it should be small. 

HoK. Naz offered ,{[10 per month ; we agree 
with Mb. Douqlas that it should be J015 and 
the Bule will ho made absolute for that amount, 
without costs. 



132 



DECISIONS OF THE 



SDPBEMB COVBT. 



Insolvabilité,— CiBMOK de Bibkb,— Osd. No. 
23 DE 1856. 



iNSOLVEHcr, — Cessio Bonoeitm,— Obd. No. 28 
OP 1866. 



CoMolidated CesHo Bonarum 

OF 

THE HEIES LANOUGAEÈDB. 

Before : 
His Honor The Chiet Judge, Commissiokeb. 



Hon. V. Naz,— Of Counsel for Petitioners. 
W. Fnnass, — Attorney for the same. 
L.E0UILLAED,— Of Counsel for 0pp. Creditors. 
E. DucBAT, — Attorney for the same. 



Ist October 1866. 

THE COUBT. 

The Petitioners in this case, some time ago 
mOTed that they should be found entitled to the 
benefit of a CesHo Bonorum. Certain of the cre- 
ditors with debts to the amount of some $30,000, 
out of a gross liability of upwards of j$[600,000, 
in the ezercise of their undoubted right to 
have the fullest investigation of their debtors' 
affairs, moved that the Petitioners should be ex- 
amined in Court and also that a number of wit- 
nesses should be heard. Their motion was grant- 
ed and the Petitioners have been interrogated and 
all the witnesses named have made their deposi- 
tions. Nothing has been elicited to shake the 
"bona fides of the Petitioners which is, of course, 
the basis of all proceedings in Oeieio Bonorum, 

Not only has there been nothing disclosed af- 
fecting prejudicially the character or conduct of 
the Petitioners, but it is obvious that^by taking 
up the succession of their late father, Mr. Vic- 
tor Lanougarède, '' pure et simple/' they have 
incurred a personal liability for all his debts, 
which they might have easuy avoided had they 
been more prudent and cautious and had less res- 
pect for his memory. 

Their private fortune have been swept away 
in the common ruin. 

The Court must, therefore, give Judgment in 
favour of the Petitioners ; on making the usual 
assignment, they are found entitled to the bone- 
fit of Ce$rio Bonorum. 



8UPREIIB COURT. 



IirsOLYABILITÉ,— QjBSSIOir BE BuES,— Ou). No. 
28 BE 1856. 



Iesolvekct,— Cessio BovoBim,— Oed. No. 2 
OF 1856. 



Cessio Bononun ETJGtlNE BAZIBE. 

Before : 

His Honor The Chief Judge, Oomminim, 



Hon. V. Naz, 

W. PUWISB, 

A. Leoall, 

£. DuCBAT, 



—Of Counsel for Petitioner. 
— Attorney for the same. 
—Of Counsel for the Assignées. 
— Attorney for the same. 



lUh Oet^rm 



the COUBT* 

This case has a close connection with thstof 
the Heirs Lanougarède, in which the benefit of 
Ceuio Bonorum was granted, the other day, to 
the Petitioners. The present AppKcant is tto 
grand-son of the late victor Lanouçarède,®- 
joyed his confidence, and assisted him in tw 
management of his business. After bis deatb. 
the Petitioner was employed by tbe Heirs to 
continue the administration of their very ex- 
tensive affairs. 

No objection has been pressed against the 
present Motion for the benefit of Cguioms- 
rum. It has, indeed, been said that the Petitioner, 
Mr. Bazire, was imprudent in putting his ni^ 
on Promissory notes for his grand-fttneranaû" 
estate, to so large an amount. But, in m^ 
pect, the present case is dearly distingnwwDa 
from those in which the Court has found oc* 
sion to animadvert severely on the recklessne^ 
and imprudence of persons without means su 
scribing bills to a large amount for others y 
were known to have but little capital, themseiT» 

The Petitioner was possessed of coj^^^^^l 
funds, and had a fair prospect of inter« 
good Estate. His late grand-fether was tx^^ 
time possessed of large means and he ^^ 
the general reputation of being a very n^û ni . 
The last thinç that the Petitioner or W^^ 
generally comd have anticipated was *^ , , . 
ciency in the Estate left by Mr. ïf'^X^l 
meet its obHgations. There is no doubt tn*^ 
Bazire, in all he did, acted in goodfiuih»»** 
the best intentions. 

. lUq pefti- 
On making the usual BMigox^ ^^. 
tioner will have the benefit of Of^ ^^ 
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SCPBDB OODBT. 



HTFOTHftQITS JmDICIAIBS,— C0irCOBDAT,-*Ex. 

VBOSSIÀT109 iPOBcii,— Appel b'uk JuesiCBiTF 
sir Mabtxb. 



Xe erdameier agamtprii une Jijfpoikèque judiciaire 
en garantie ae êa créance^ eH lié par un eoncor- 
êai poêté poeiérieuremeni par le débiteurl avec 
aeè créaneierÊ, eoui le contrôle de la Cour; il ne 
pefUp en eoméquence^ poureuivre la vente dec 
immeublec de con débiteur, en vertu de son hy* 
poikèque judiciaire, tant que dure le concordat. 



JUBICXAL MOBT0ÀGX, — AlUUiraSMENT UNOEB 
THS COICTBOL OP TES COITBT. — 8aLE BT LETT, 

— ^Appeal pboic ▲ decibiok op the Master. 



A pereonal creditor, who had taken a judicial 
mortgage^ woe held to he hound hy an arrange» 
ment made afterwarde between his debtor and 
the statutory mqforiig of the creditors, and not 
etUitled to insist in going on with the sale of part 
eff the immoveable estates of his d^tor, as long as 
the arrangement was binding on the personal 
creditors. 



DIOSË,— Appellant, 

versus 

SLADS Aim OES.,-*-BeBpondente. 

Before : 

Hi« Honor Mr. Justice Bestel and 
His Honor Mr. Justice Colik 



O. GuiBEBT, — Of Counsel for {Appellant. 
V. BoTTLLK, — ^Attorney for the same. 
E. LBCiiizio Jr., — Of Counsel for Besnondents. 
J. Slaps, — ^Attorney for himseli. 



IGth October 1866. 

TUdn was an Appeal from a Decision of the 
Master subrogating Slade, a Judgment creditor 
of the Appellant, into the proceedings taken Re- 
ferai years back by Blyth Brothers & Co., 
against Dioré, for the sale by levy of a certain 
landed Estate belonging to l>ioré and situate at 
the "Vallée des Prêtres," seized by the said 
lirm, as far back as the 26th day of November 
1867. 

The memorandum of levy was duly transcribe 
d at the Mortgage Office, since which time no 



step haa been taken to bring the aeiEuro to an 
end, to the great detriment of the inscribed ere» 
ditors and among whom the Respondent ia one. 

The reason for not giving e£Eeet to the seizure 
is to be found in an i^rangement made by Du 
ore with his creditors, under the control and 
with the sanction of the Court of Bankruptcy. 
Amongst the creditors who accepted the Ar- 
rangement proposed by Dioré were Blytb Bro» 
thers & Co., who, from the date of their accep- 
tance of the Arrangement, abstained from fol- 
lowing up their seizure made as far back as 1857. 

It is with the view of following up that seizure 
that Slade has petitioned the Master, for subro- 
gation. 

This subrogation was allowed by the Master 
whose Decision ^s now disputed by the Appel- 
lant, on several grounds. 

The most important of those grounds of Ap- 

5eal is that the Bespondent being merely a Jn- 
icial mortgage creditor cannot, as such, render 
abortive an Arrangement entered into by Dioré 
with his creditors, under the control and with 
the sanction of the Court of Bankruptcy. 

In support of this position G. Ovibebt, for 
the Appellant, quoted the case of Rouget y . Azor 
(Piston's Beports 1864, page 182) decided by 
his Honor the Chief Judge who, after consulta- 
tion, with, and with the concurrence of the 
Jud^, ruled that '* The position of a personal 
creditor ( " chyrogntphaire '* ) who has taken a 
Judicial Mortgage is quite different from that 
of a conventional mortgage creditor. 

That a Judicial Mortgagee cannot be con- 
sidered as a mortgage creditor, in the sense 
of our Bankruptcy law, because he has a 
similar designation for the following reasons : 
1st, Because the Judicial Mortgagee made no 
stipulation when he originally lent his money for 
a real security. 2nd, That, by conferring on a 
party in the position of Bouget (who merely had 
a Judicial Mortgage) the right for which he 
contends would necessarily tend to destroy 
that equality which ought to prevail amongst 
personal creditors, which it is the policy of tne 
Law and of the Court to encourage. 

For these reasons it was ruled that Bouget 
was bound by the Arrangement between Azor 
and his creditors. And it was contended, on the 
strength of the Decision, that Slade ought to be 
bound by the Arrangement between Dioré and 
his creditors, and therefore not entitled to the 
subrogation prayed for hj him and allowed by 
the Master. 

However, it was coutondod by £. Leclezio 
Junior, on behalf of the Bespondent Slade, that 
a judicial mortgage having been invested by Law 
with all the efficacy inherent to the conventional 
and other mortgages, there was no distinction to 
be made between the one and the other. If no 
stipulation were originally made by a " chiro- 
graphaire " it was because the personal creditor 
knew fuU well that in default of payment he 
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miçHt obt&in a Jadgment to which the Law at* 
tach the eame and indeed a larger guarantee 
than he might have originally secured dj a con- 
Tentional mortgage, viz : a mortgage on aU the 

{)roperty of the debtor present and future/ sub- 
ect. however» to the rights of any previously in- 
scribed creditors. 

He contended, further, that the legal rights of 
parties could not be curtailed by any Court of 
Law whose duty was to ascertain what the Law 
was and to apply the same, regardless of the in- 
conveniences consequent upon such application 
of the Law. 

That the case quoted against Slade's subroga- 
tion, (viz :) Boulet v. Azor was not applicable to 
the case now in Court. The Inscription of Rou^ 
get had been taken on the eve of the Arrange- 
ment proposed by Azor, when the affairs of Azor 
were m such a desperate condition as to oblige 
him one or two days after the inscription taken by 
Souget toproposean arrangement to his creditors. 
Whereas Slaoe's inscription is prior, by several 
years, to the Arrangement made by Dioré with 
his creditors ; long before such an Arrangement 
could be foreseen by Slade, and before Slade 
could be suspected, like Bouget, of a desire to 
secure any undue preference over the personal 
creditors of Dioré, by means of his Judicial 
Mortgage. 

JUDGMENT. 

There is no doubt that the applicant in this 
case, stands in a more favorable position than 
Bouget, in reference to Azor ; the applicant Ju- 
cUciid Mortgage having been inscribed several 
years before the now Bespondent Dioré ever 
thought of making an Arrangement with his 
creditors. The Judicial Mortgage of Slade can- 
not, therefore, be looked upon like Bouget's, in 
the light of an inscription taken with the view 
of securing to himself an undue preference over 
Dicré's personal creditors. 

Is this, however, a reason why Appellant, in 
this case, should*enjoy a privilege which was re- 
fused to Bouget in a Judgment given in the 
matter of Bouget v. Azor^ by His Honor the 
Chief Judge, foter conference with his brother 
Judges. 

The mere difference as to the time and date 
of the inscription is insufficient to disturb the 
principle which has led to the rejection of Bou- 
get's claim to disturb the Agreement made by 
Azor with his creditors. 

The object contemplated by the Bankruptcy 
Ordinance is equality amongst personal credi- 
tors. 

The better to secure that end, the Law has in- 
vested the Official Assignee with the Estate, for 
the general benefit ; and his vesting operates a 
mortgage for all the creditors. To confer on a 
party, whether in the more favorable position of 
Slade, or in the less favorable position of Bou- 
get, the right now contended for, would neces- 
sarily destroy that equality and would tend veiy 
mucn to the discouragement of beneficial Ar- 



ranffement with.oreditora, which, it is tlie politj 
of the Law and of the Court, to enoounge. 

For these and the other reasons stated in the 
Judgment given in Bou^ r. AtoTt the omaioo 
of the Court is that the Keepondènt heingboond 
by the Arrangement entered into by tiie stih* 
tory majoritjr of the creditora is not entitled to 
the subrogation prayed for, which would be if. 
fording hm the right of forcing the sale of Uk 
immoveable subje^ in qaeation to the prejadi» 
of the personal creditom of Dioré. 

Appeal is therefore allowed, but in tbii csm, 
without costs. 



COURT OP Assizn. 



ATTEKTiLT ▲ LA rUDXUB, — 'DXS SIBKUTT XT SI 

SES oBLiGATioisrB, — IBxAXXS Sim Vouu om; 

— ^TiMOIQlTAOX n'UN EXTTAKT, COHMX TiXOII 

PBiKciFiLii, Bxçir soirs PBOKsssx n» pai iA 
yiniTE, — ^Pbitcife de vois vkiBOàffsuvdii 
LA Loi,— Obdokvaitcb No. 12 se 1866. Al- 
TicLEs 6, 7 et 8. 



Dwi9 la Procédure ChimnéUey eefrineipe ne feà 
être invogué. 



Attempt at chastitt, — Obltoatio» or aï 

OATH, — EXAMINATIOK OK " VOIBB PIEE,"- 
EtIDENCE OP a Gt[ILI> AS PHIKCIPAL wnintis, 
BECETVED tJlTDEB BBOMISE TO SPEAE TP 
TBTTTH, — PBINCIPI.S OP KOK-BETBOACTITin 

OP THE Law,— Obd. No. 12 op 1866, Ami. % 
7akd8. 



ne Laiohuno retroactive efectinitioperaM: 
but when it is question of the alteratm n^V 
the offense, iUe\f, hut of the mode ofproixèm 
hy which such ofense is to be tried, the ruUi^ 
no longer apply. 



THE QUEEN 

versus 
J. MOEGAN. 

Bepobe the Full Bsvck. 

Grown ease reserved» 

S. J. Douglas,— Suh. Pro. & Advocate fl«ner»L 
E. Pbllebbau,— Of Counsel for Prisoner. 

16rtOcft*erl8<*- 

John Moboak was indicted on • ^*J2 on 
attempt at chastity and the txial toot V^ 
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17tli September last. One c^ the witnesses 
called by the GBOwir was thé little girl on whose 
person the offence was allpged to have been per- 
petrated. She was not sâiciently acquainted 
witb the nature and obligations of, an oath, and 
tne prosecution offered to take her evidence in 
Tirtue of Articles 6, 7, <& 8 of Ordinance No. 12 
of 1866, upon her promise to speak the truth. 

£. PKTiLKyTSA.u, for the prisoner objected, and 
after the girl had been examined on the ''voire 
dire " as to her degree of intelligence, the pre- 
siding Judge, Mr. Justice Bestel, admitted the 
evidence, reserving the point for the considera- 
tion of the full Court. 

The prisoner was convicted ; and on 11th Oc- 
tober, the full Court sat to hear Mr. FELLKBAir'e 
motion on behalf of prisoner. 

Mr. Fellebeatj contended that the conviction 
was bad, because the evidence ought not to have 
been received. The Ordinance which allows 
cbildren of a tender age to be heard as witnesses, 
upon their promise to speak the truth, when 
it has been ascertained that they are not suffici- 
ently acquainted with the solemn obligations of 
an oath, came into effect, it is true, before the 
trial, but it is posterior to the commission of the 
offence, no law can have a retroactive effect. It 
would be giving to this law, a retroactive effect, 
if that which was not evidence before, could be 
evidence now. He cited : 

Article 2— Cons Civil 

Mabcadiê 

HiLiE AiTD Chauyeau Adolphe. 

Besides, the girl did not know what a promise 
was. 

^ J. DoTTOLAS, in answer, urged : that the Or- 
dinaace provides for all future trials. I admit, 
he says, the principle urged, but it does not ap- 
ply ; remedial statutes are often suffered to have 
a retroactive effect ; and when it is not the of- 
fence, but the procedure by which an offence is 
to be tried which is changed, that procedure 
must apply to past offences, or the offences 
would not be tried. Take trial by Jury, for in- 
atance, can it be said that an offence committed 
before the introduction of the Jury system, 
could not be tried by a Jury ? if not, it could 
not be tried at all. Our Criminal Procedure 
Ordinance refers us to the English Law as our 

eidance, and is an exception to the general 
LW. 

Bboom's *' legal maxim's *' page 82. 
6. All : & Ell ; 951. 

Mr. Pellsbeau was heard in reply. 

JUDGMENT. 

The English Law, like the French, distinctlv 
holds that no Law is retrospective. The English 
Law cited by the Subst. Pbocubeub Oekebal 
would go farther ; for, Lobb Coke's Institutes 
lay down that *' nova constUutiofuturis formant 
impover» dehei^ non proeteritiê," That is to say : 
that a legislative enactment should be prospec- 



tive, not retrospective in its operation. And; 
justly so; for, rights vested under a law ought i^ati 
to be modified or prejudiced by the Law given 
in virtue of a retrospective enactment. 

The rule laid down by Lobd Coke, and really, 
borrowed from the Boman Law, (Pandects, 50, 
1755) is one which not only the Courts of Law 
which administer Justice, but the legislature 
which enacts the laws which are to be enforced, 
must have constantly in mind. And if this be true 
as to the civil contracts, civil rights, civil Jobliga- 
tions,it is much more important.if not more true, 
when applied to the administration of criminal 
Justice. No offence is to be extended or ampli- 
fied by intendment or retrospectively, ** JVwn- 
quam creacit ex post facto proeterite delicti aesti- 
matioy'* wrote the Boman legislation, and Mb. 
Justice Blackstone, comra. S. I, 46, eloquent- 
ly comments upon the cruelty and injustice of a 
contrary rule. 

"We are, therefore, of opinion, that, un- 
less by clear, precise, undoubted enactment, 
the legislature has so ordered it, civil con- 
tracts are not prejudiced, offences are not 
created by subseauent laws. Nor do we require 
authority to lay down such a rule, it is so con- 
ronant with every principle of honesty and of 
Justice ; so wound up with the security of con- 
tracts on the one hand, and the safety of the 
subject on the other, that had we no authority 
to support our views of the matter, we should 
hold it as one of the landworks of right which 
the legblature very seldom indeed, or Court of 
Law, never should overstep. 

But have we before us a case like this, have we 
an offence created, a right taken away ? in no 
wise ; we have a Legislative enactment ordering 
that in all future trials, a certain class of persons* 
shall give evidence in one way instead of another 
way. The new Law does not make that evidence 
which was not evidence before ; it does not make 
that an offence, which was not an offence before. 
It regulates the form of conveying evidence to the 
Judges, of fact, and no more ; and right or wrong, 
the Ordinance enacts that on all future triau, 
such shall be the mode of conveying such evi- 
dence. The enactment is positive, and we fail to 
perceive how the prisoner could thereby be in 
any way prejudicea. 

If an enactment made a contract, previous- 
ly provable by writing alone, provable by pa- 
role evidence, the matter would be a very 
different one, and it could not justly be or- 
dered against one who, at the time that he 
contracted, contracted within the four comers of 
his written contract ; that something, besides the 
writing, must be brought forward against him. 
He might justly say: *'non hœc in fœderay If 
the evidence of a wife, which could not in ordi- 
nary cases be tendered in a criminal Courts for 
or against her husband, was made legal evidence, 
it might perhaps be urged that such a law could 
not be applied to offences committed before the 
passing of the act. But here, the girPs evidence 
was legal evidence ; the difierence lies here, that, 
whereas prior to the Ordinance, she had to be 
sworn ; sue is heard, now, without an oath if the 
presiding Judge is satisfied that she is sufficient- 
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What would have been the result, if the Ordi- 
nance had not been passed ? Would the girl 
have been excluded, as it was contended ? By 
no means ; the trial would have been postponed 
until she had received religious instruction and 
been taught the solemnity of an oath. To avoid 
such postponements, girls of that description 
are heard upon their promise to speak the 
truth, as numbers of the Hindoo and Mussulman 
persuasions are daily heard before our Courts, 
not on oath, but on their solemn affirmation. 
The last Ordinance is of a comparatively recent 
date ; it was never doubted since it passed, that 
as soon as it became law, it should be acted 
upon ; and the new Ordinance touching children 
of a tender age, is of a precisely similar nature. 

Of course the point not taken respecting the 
Hindoo and Mussulmans, mieht be, and was 
taken respecting the new Ordinance. But we 
cannot come to the conclusion that it should sue 
ceed. We cannot see that a new ofTeuce has 
been created, or extended ; that a new kind of 
evidence which was not evidence, before, has been 
introduced ; we cannot see that the prisoner is in 
the most remote degree prejudiced ; for, before 
going to trial the prosecution woidd have had 
examined on the " voire dire," and if she did 
not satisfy the presiding Judge that she suffi- 
df^ntly well understood the nature of an oath, 
the case, as we have stated before, would have 
been postponed, and ultimately, the girl would 
have been heard. 

Whilst, therefore, we must distinctly adhere 
to the principles which we have laid down in this 
Judgment, tnat neither for Civil contracts, nor 
for offences, can we give retrospective effect to 
an enactment which could prejudice those con- 
tracts, weaken or jeopardize them, extend to any 
degree those offences ; yet, in this case, we find 
that the only change created by the Ordinance, 
so far as it relates to this case, touches the 
form of bringing in evidence which was evidence 
before, and that thelegislature has in clear, un- 
ambiguous words, enacted that this should be 
done "in all trials*' and that this law should 
operate from the 21st July 1866. 

The second point urged by Pellebeau is, 
that the çirl did not understand the nature 
of a promise. We find that she answered 
the questions put to her, sensibly- and well, 
and besides the Cbowk had to satisfy on the 
facts, not this Court, but the presiding Judge 
that she had intellifi;ence enough to be heard by 
the Jury. The Judge has allowed the evideuce 
to go to the Jury, the Jury have believed that 
evidence, and have acted upon that evidence. 
Thw is a point which might be spoken to in con- 
nexion with the first, but upon which we cannot 
possibly form an opinion so satisfactory as that 
which the Judge and the Jury have arrived at. 

Our Judgment is that Psllebsau do take 
nothing by his motion. 
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BLACKBUBN,— Plaintiff, 
VemtM 
THOMAS, LACHAMBBE & Co,— Defendmii 

Before : 

His Honor the Chief Judge, and 
The Honorable Mr. Jvsticb Bsstei. 



S. J. DovoLAS,— Of Counsel for Plaintiff. 
A. J. CoLor, — PlaintifiTa Attorney. 
HoK. v. Nae, —Of Counsel for Defendants. 
W. Hewetsok, — ^Defendants' Attorney. 



lethOctober.im. 

This was an Action in damages, directed bj 
the Plaintiff against the Defendants represented 
here by one Maroussem. 

£10.000 or $50,000 damages are claimed. 

The grievances alleged in 8upi>ort of Buck 
heavy damages are : lo. Mal-administration on 
the part of the Defendants of the Estate '* C%tf- 
fnarer aliaê " Lea I^uageê;' situate at Black Bi- 
ver, and leased originally by the owner thereot 
Dr. Amédée Perrot to Delissa and one Victor 
Lamarque, and subsequently held on lease bf 
Delissa and the now Plaintiff, Blackburn. 2o. 
Such and administration having led to a non- 
payment of rent to the landlord, has compelled 
the latter to sue for and obtain the cancellati^ 
of the lease to the great damage of the Plaintiff. 

The facts of the case are these : 

By an agreement under private signatupee of 
the 22nd Jan. 1864. the Defendants, throag 
Maroussem, their Attorney in this Island* «gi^ 
to advance to the Plaintiff and Delissa. joiw 
lessees of the Estate *' ChamareV* a sum of 
$31,000 for the purpose of meeting their commg 
sugar crop of 1864 to 1866, which said sum w»« 
to be advanced in the manner and on the oon^ 
ditions in the agreement set forth, and for tw 
repayment of which advances the IoêêM of 
'* ChamareV specialty pledged all the f^^ 
whieh ahould be made on the said wM^ w^ 
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Crop ; the Defendants undertaking to deliver to 
Amedée Perrot, their Landlord, out of the su- 
gars of that crop, for rent 1GO,000 lbs. weight 
of sugar. 

The non performance by the Defendants, of 
their undertaking to deliver to the landlord the 
rent in kind of 160,0001bs. of sugar has led to 
the cancellation of the lease, to the great damage 
as alleged, of the Plaintiff. 

By another agreement under private signa- 
tures between the Plaintiff Delissa, his co-lessee 
and the Defendants, and whilst the Plaintiff 
was lessee and Administrator of the said Estate 
" Chamarel " and in peaceful possession thereof, 
and whilst the said Bstate was, as alleged, in 
good order and condition, and during the crop 
of 186é and 1865, it was agreed that the Plaintiff 
should give up the administration of the Estate 
and that the Defendants should take the entire 
administration, agency and control of the said 
Estate, on the terms of the said agreement set 
forth, and amongt others, that thejr should sup- 
ply the Estate with all the necessaries in money 
men, materials, and victuals and that they should 
pay the landlord's rent, &c., &q. 

The breach of the duties undertaken by and 
entrusted to Defendants, the Plaintiff alleges to 
have been attended with the loss of the greatest 
part of the crop an4 of the advantages he ex- 
pected te derive therefrom, as well as from the 
continuation of the lease which, nevertheless, 
has been cancelled, all which wrongs have been 
caused by the mal-administration of the Defen- 
dants, to the great damage of the Plaintiff ; for 
which wrongs {vi» :) the cancellation of the lease 
and loss of the crop, the Plaintiff claims the 
compensation above stated of $50 flOO, 

The Defendants denied the facts stated, the 
damages alleged and the right of Action on the 
part of the Plaintiff. 

JUDGMENT. 

How far has the Plaintiff proved the facts 
charged ? 

The Defendants having made certain advances 
to the Plaintiff and co-lessee, Delissa, for the 
purposes in the opening of Credit above men- 
tioned, and finding those advances endangered 
under the management of the Plaintiff who was 
in a state of complete hostility with Delissa, 
asked of the co-lessees that they should be al- 
lowed to manage the Estate. 

Blackburn assented to the proposal ; and De- 
lissa who had first given a verbal assent, to the 
same effect, subsequently refused to sign the 
written agreement of the 1st November 186é, 
embodying the conditions of the administration 
of the Estate by the Defendants. 

In pursuance of his agreement, Blackburn, 
who» to that moment, had the management of the 
Estate, resigned the same in fiiyor of the Defen- 
dimts. 

ITpon this and at the request of Blaekboni, 



one Genève who had been previously appointed 
to the management of the Estate by Bls^kbum 
and Delissa, on probation, was by the Defen- 
dants maintained in the administration of the 
Estate. A short time afcer, on notice to them 
by Blackburn, of the insufficiency of Genève to 
carry out the trust reposed in him, the Defen- 
dants not only immediately empowered Black- 
burn to discharge Genève, but lost no time in 
personally discharging the latter and restoring 
to Blackburn the administation of the Estate. 

We are told that the crop had begun under 
Blackburn's admini8tration,tnat the sugar-house, 
utensils, with the few repairs called for and 
which had been made by Blackburn, Mill, cattle, 
carts, were in good working order; canes properh" 
cleaned, in good condition, and hands m suffi- 
cient number for making the crop. 

That, no sooner had Genève assumed the ma- 
nagement of the Estate, by order and on account 
of the Defendants, things had come to dead lock 
owing to the disordered state of the sugar-house» 
from want of cattle and fund, carts, men and 
provisions. 

Neither of these descriptions of the state of 
thines at Chamarel is strictly truer. The most 
reliable evidence in support of the true state of 
matters is the evidence of Aristide Lecordier, 
Manager ot the Hily's Estate, OhdieaufarL 

This witness thus speaks : " I was Manager 
of Hily's Estate at the time when Blackburn was 
in possession of Chatnarel, in 186é. In August, 
September, October, November and Decem- 
ber last year, I was in the habit of going to 
" ChamareV* I also used to go there every day 
whilst the CMteau/ari canes were being manipu- 
lated at " ChamareL" 

HOy*s crop^began in September, last year, and 
the Estate Chamarel did manipulate his canes 
during that yery month and the ensuing month. 

In October, last year, " Chamarel *' was not 
yery clean. It was not in a good condition. I 
remember Blackburn giying the administration 
of *' Chamarel " to Genève, in November last. 
Hily's crop was resumed at '' Chamarel,^^ in De- 
cember last, after Genève had been appointed 
Manager. It was finished m February, tnis year* 
Hily's crop was very badly done. In December 
last year, that is dunng Hily's crop at " Chamarel 
I saw no one in the sugar-house at " ChamareV* 
to look over the machinery. These machineries 
were left in a very bad condition, without anr^ 
one for repairing them. There was not a suffi- 
cient quantity of animals. Nor were there a 
sufficient number of men. In my opinion, Gte. 
neve's management was good, but he could not 
work, every thing being in complete disorder. 
When Blackburn began the crop, everything was 
goinff on pretty well at the beginning ; but when 
Geneve was appointed Manager, Chamarel then 
began to be in a complete want of material, men, 
provisions for men and change of wetzells. , 

On cross-examination the witness says that 
state of things already existed at Chamarel, when 
Genève began to manage it. I remember the 
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day when Maroussem and Uewetson came on the 
Estate ; on that day they were trying co make su- 
gar bat every thing was in pitiful state. 

The Buenos- Ayres mules which had been just 
bought were at that time in a pitiful state. 

The bullocks in bad condition, not a suffi- 
cient number of carts, and carts in a bad con- 
dition. No carpenter to repair them. This was 
BO ia November last. 

On re-examination, the witness adds : " When 
Blackburn began the crop, things went pretty 
well, but under him they became worse, and un- 
der Genève worst of all. 

During the time Blackburn was making Hi- 
ly*s crop, I always saw workmen whenever there 
was anything necessary to repair. 

The next impartial witness though a great suf- 
ferer from the condition of the machinery and 
utensils of the sugar-house, condition and insuf- 
ficiency of ca'tle and carts &c., is Dubieuil Hi- 
Ij, who, in 1864*, had his canes manipulated At 
Vhamarel. This witness informs us that in Sep- 
tember 1864, the crop was begun on his land. 
That io September and at the beginning of the 
crop the machinery worked very well and was 
in good condition ; but shortly afterwards requir- 
ed frequent repairs. Small repairs were frequent- 
ly made. There were alwavs workmen there to 
make these repairs. The battery leaked every 
two or three days. They were obliged to stop 
the leak. These i^^AÎi^ did not prevent the crop 
firom going on. They interrupted the work for 
2 or 8 hours to half a day. It would have been 
better to stop the crop and at once make a good 
repair. 

I remember when Geneve took the manage- 
ment of the Estate. It was in the beginning of 
November. Very often the crop was stopped ; 
but not by the mill at that time but by other 
causes. In December, the machinery was al- 
ready very bad. In November the machinery 
required repairs. I advised Genève to repair it 
at once. If those repairs had been made, machi- 
nery would have been in perfect condition. But 
these repairs not having been made, the machi- 
nery went working during the whole month of 
November and grew w^orse. Things went on 
badly in December and afterwards. The batte- 
ries ran like a stream. The bacs leaked. The first 
bac made of tin ran so much that they were 
•obliged to put a cask underneath, in the cellar, to 
receive the contents that were running out. I 
Affirm that in the month of November, all the 
repairs required by the machinery could have 
been made in eight days and I attribute the de- 
terioration of tho machinery to that want of re- 
pairs. One of the turbines was blown up. and 
in the turbines were deteriorated at tho end of 
the crop, and I was obliged to send oil to work 
one of the two or three that remained, and at 
the end of the crop there was not one left. 

The witness speaks of the insufficiency of carts 
4md draught animals. 

On cross-examination : --Of the sufficiency of 



Blackburn as a Planter, but as r^ards the su^ 
gar-house, says the witness, he left a good dea 
to be desired. Of Geoeve he says that he was 
a person who well understood tho working of 
the sugar-house. He was placed on the estate 
of Blackburn and Delissa for a few days. I was 
of opinion, that time, it was better to have Ge- 
nève as Manager than Blackburn. I said that 
to Blackburn. In October, Delissa sold me 
ten tons of Peruvian guano that were on the 
" Chamarel '* Estate. He gave one a deli- 
very order signed by himself and Blackburn. 
The latter refused delivery, saying he wanted 
money to pay for the engagement of men be- 
fore the Magistrate ; that ho did not know what 
Delissa had done with the Bill given by me la 
payment of the guano, and that he would not 
run the risk of delivery until ho knew where tho 
money was. 

The Witness speaks of the frequent quarrcU 
of long duration between Blackburn and Delissa, 
of tho distrust of each other on both sides and 
tells us that it is neither the interest or custom 
of Planters to sell guano adyanccd to them for 
their Estates.— It is sometimes sold when bad 
I am quite sure, said Hily. on re-examination, 
that if things necessary had been sent, the crop, 
would have been saved ; but during the month 
of November, December, January, and February 
nothing was sent, for the sugar, of that which 
was necessary. 

If would be needless to go further into the me- 
rits of the evidence, in this case. 

The passages selected from the evidence of 
Hily and his Manager, men wholly disinterested, 
well acquainted with the climate of Ckamerei, 
fully able, not only as men but as Planters, to 
speak of the state of ^nachinery, sugar-house, 
carts, cattle, number of men, conditions of the 
canes Aa., fully shew that the state of things 
under Blackburn's administration was anything 
but satisfactory and that it became worse from 
day to day under Oenève, from the fact of tho 
Defendants not having supplied him with the 
necessary means to remedy the ill already exist- 
ing during Blackburn's management. 

In assuming tho illegality of the contract 
between themselves and Blackburn, in the ab- 
sence of Delissa, his joint lessee, this illegality 
cannot be set up in the defence of the Defen- 
dants who have participated in the illegality 
which might be attempted to bo set up. 

Whether Blackburn had or had not the right 
to entrust the management of the Estate, with- 
out the concurrence of his co-lessee, Delissa, it 
is nevertheless true, as a matter of fact, that ho 
has so entrusted the management to the Defen- 
dants who have undertaken the management as 
to Blackburn at least. By so doing they haro 
been the negotiorum Gestures of Blackburn, and 
as such, should have administered as horn poires 
famitiae, and should not have allowed things to 
go to rack and ruin ; a state of matters ^pokon 
to in most energetic language by Perrot, tbe 
landlord, whose evidence sheti's, from persons 
experience .and outlay, the repairs required 
would not have exceeded the sum by him men- 
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tioned (viz :) which outlay, would have sayed the 
machinery, preserved the mill, and permitted the 
saving of the crop, payment of the landlord's 
rent, and allowed the lessees the continued en- 
jojinûnt of their lease. 

Of all these advantages, the Plaintiff has been 
-deprived, through the mismanagement of the de- 
fendants. It is true that the dissentions bet- 
ween co-lessees have cramped the movement 
of the Defendants in the satisfactorily 
working of the estate of CkomareL But 
the Defendants were fully aware of the misun- 
derstanding existing between Blackburn and 
Delissa. 

The refusal of Delissa to join Blackbnm in 
entrusting to the Defendants the administration 
of Chamarel was of itself, a sufficient warning 
of the dangers to which they were expos- 
ing themselves by their acceptance of the 
mandate entrusted to them by one of the co- 
lessees only ; with the view, however, of protec- 
ting their personal interest, they have accepted 
and acted upon the power of management given 
by Blackburn who, now, calls upon them to in. 
demnify him for the wrong personally sus- 
tained by him. 

This, in the opinion of the Court, the Plaintiff 
is fully entitled to do. 

The onljr difficulty, on the part of >the Court, 
is the Assignment of the damages. The quan- 
tum of the damages claimed £10,000, appears to 
the Court todhigh, especially in presence of the 
large sums of money advanced to the lessees of 
the Estate ; leaving against the Estate a balance 
of ^28,976.9da. which, probably will be a dead 
loss for the Defendants, under the Plaintiff's 
present circumstances. The difficulties thrown 
m the way of the Defendants in the management 
of the Estate by the misunderstanding between 
the co-lessccs must not be lost sight of in appre- 
ciating the maladministration of Defendants. 
Howeverr willing to do the best, to protect the 
interest of all parties concerned, those efforts 
were partially rendered abortive by the opposi- 
tion thrown in their way by the co lessee, De- 
lissa. 



Tlieso several circumstances, duly considered, 
lead the Court to the awarding to Plaintiff 1 ho 
sum of £1,200 damages, with costs of suit. 



SDPREUE COIRT. 



SVCCESSIOKB IBBÉGULIÊBES, — EîfFAXTS NATU- 

BELS,— Petits eitfants xatubels. 



IrBKGTJLAB SuCCESSIOyS,— XaTUBAL cniLDBEK, 
A5D NATUBAL grand CHILDBIX. 



L^AMIBAL & OBS,— Plaintiffs, 
Verstis 
PONDART & WIFE,— Defendants. 

Before : 

His Honor Mr. Justice Bestel, 
His Honor Mr. Justice Colin. 



I7ih October, 1860. 

This special case demands of the Court to de- 
cide whether the natural grand child of a natu- 
ral child deceased before his or herjnatural father 
or mother is entitled to any share in the suc- 
cession of his or her grand father or mother. 

Any doubt which might have been entertain- 
ed, hitherto, on this point, must bo dismissed 
from our mind, in presence of the Judgment 
of this Court in the case of Virginie BntneauY. 
The Government of Mauritius, (see Piston's Bb- 
pobts, 1864 page 9 &a.,) affirmed as it has been 
by Hbb Majesty in Her Privy Council, on the 
18th June 1866. 

Amending the clerical error referred to in the 
special case, Pondart the wife is sent into pos- 
session of the limited share accruing to her in 
the Estate of her grand mother Marie Gertrude, 
as a natural grand child, and no more. 



SUPREME COVRT. 



Successions ibbkgulikbes, — Enfans natubels. 

— PeTITS-EnFANTS LÉOITIilES ET NATUBEL8,— 
DeOIT DE BEPEKSENTATIOX. 

Succession,— Natubal Childben— lsoitimatb 
and natubal gband childben, — right of 
Repbesentatfon. 



HARDOUIN andObs ,— riainllffs. 

versus 
PBÉDÉRIC AND OBS.j'-Dcfcndants. 

Before : 

His Honor the Chief Judge and 
His Honor Mr, Justice Bestel 

17 ih Oclohei* 1806. 

This matter was original )j brought before a 
Juge at Chambers, 
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One of the interested parties, avxious to be 
sent into possession of his rights in the Estate 
of the late Henriette Jouan, ^ho died afler 
haying made a last Will and Testament and ap- 
pointed executors, of the existence of which 
Will he appeared to have been ignorant, obtain- 
ed an Order from one of the Judges, at Cham- 
bers, to send the Curator into possession of the 
alleged unadministered Estate of the said Hen- 
riette Jouan. 

Informed of the Order sending the Curator 
into possession, the successors and representa- 
tives of the said Henriette Jouan, applied at 
Chambers to be let into possession of her Estate. 

This Application was objected to by Leclezio, 
on behalf of the Curator, who doubted the pow- 
ers of the Judge at Chambers to send the Ap- 
plicants into possession of an administered 
Estate. 

The words of the schedule of the Chamber 
Ordinance are : " Application to be let into 
^' possession of the unadministered, property and 
" rights of a party deceased or absent." In the 
case, said Leclezio, the Estate of the late Hen- 
riette Jouan was not unadministered, the Cura- 
tor having been seized with the administration 
thereof, froin the date of the Order sending him 
into possession of the Estate of the deceased. 

On that objection, parties were referred to 
the full Court, and parties fully heard, the Court 
took time to consiaer and now proceeds to de- 
liver its Judgment. 

JUDGMENT. 

Henriette Jouan, in her life time (viz : on the 
18th March 1846,) made her Will before a Nota- 
ry, in due form of law, and died on the 18th June 
1862. The testatrix thus^ expressed herself : " Je 
" déclare n'avoir pas de parenté lêgitimeey n'avoir 
'' jamais été manée. et ne laisser, comme ayant 
^* droit à ma succession, que des enfante natureU 
*^ ou leurs enfants léffitimesj ainsi qu*il sera ci- 
*' après expliqué : 

'^ J'avais sept enfants. Deux d'entre eux sont 
** décédés. — Oracilie, Antoine et Hubert Har- 
<< douin laissent : ce dernier, des enfants légitimes^ 
** et G-racilie des enfants natureh,'^ to whom cer- 
tain legacies are made by the testatrix, thus pla- 
cing her natural grand cnildren on a level with 
her legitimate grand children, not only in her af- 
fections, but in their pecuniary rights and inte- 
rest. 

The only point worthv of any serious conside- 
ration in this case is, whether a natural grand- 
child can, by representation of his or her natural 
father or mother, or in his or her own right, take 
any share in the succession of his or her natural 
grand father or mother. 

The legitimate descendents of Henriette 
Jouan, having raised no opposition to the dis- 
tribution of her Estate amongst themselves 
and her natural descendants, we see no rea- 
son for not sanctioning such distribution, on 
the part of the Testatrix, and we, accord- 



ingly, send the Applicants into possesion of 
their respective rights as natural chudren and no 
more ; and we do so the more readily, on tbe au- 
thority of the case of Virginie JBruneau v the 
Government of Mauritius, (see Piston's ^Bepoiti 
18G4, page 9, ^.), affirmed by Hsb MAJEsrrin 
Her Privy Council, on the 1 7th June 1866; and 
we do further order that the Curator of Intes- 
tate Estates do deliver to them possession of the 
Estate of the late Henriette Jouan, the wAnôr 
nistration of which has been confided to him. 

The costs and expenses incurred by the Cma- 
tor to be paid to him. out of the Estate of the 
said Henriette Jouan. 



SVPRBH COURT. 



POBTIOXB BE TSBBS siUlTIES EV ITKS SETTLE XT 
hAhE KXPLOITATIOK, — ^EisOLVTIOK DE TESTE, 

— Mabbe, — CiLiTAL,— MouLnr a sau stUsoi. 

— SEBVITtTDE, — ^DeSTIKATIOV DTT PeBE BE Fa- 
MILLE,— PB&01£PnOKS QVAHT AUX BBOCFS St 

PBOPBifiTJÊ SUB l'bav,— C.C. Abts. 602, 683 

ET 694. 



L^eam est T accessoire éPun mouUn ei éH prémmà 
appartenir au propriétaire do ce moulin ; ei lors- 
qwun moulin aura Hé érigé par les propriétaires 
du fonds et que ce fonds aura été ensuite nioredé 
et vendu à afférent propriétaires^ ê^U it'y a nos 
de stipulation expresse. Veau sera considérée 
comme faisant partie du moulin, et une eervitmk 
sera établie. 



POBTIOKS OF OBOmn) TTKITED 15X0 OmS SISGtS 
£8TATB»-»CAlfrCELLATI0N OV SALE, — PoOL OF 
VTATEB, — CAKAIi,— WaTEB-MiLL AVB SiTOAS- 

House, — ^EASEUEirr, — ^'Dsstikatiokdu Pin 

3>E PaHILLE,'* — PbESUHFTIONB as to OWITEB- 

SHIP OF WATEB,— ce. Abts. 692, 693 AS» 
694. 



Xhe water is an accessory to a vUll and is presumed 
to belong to the proprietor of the mill; and 
where a mill has been erected bg the proprietor of 
the land and the land is {forwards sold to diffe- 
rent proprietors, if there is no express stipule- 
tion, the water wUl be with the mill, and a sm* 
vitude will be established. 



DESENNE,— Plaintiff. 

versus 

Ev. PILOT & Ci«,— Defendants. 

Before : 

His Honor The Chief Junoit Bftd 
His Honor Ma. Justice Coixir. 
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II. RouiLLABD,— Of Counsel for Plaintiff. 
H. BEBTnr, — Plaintiff's Attorney. 
J. CoLiK, — Of Counsel for Defendants. 
E. BouLLB, — Defendants' Attorney. 



Wh October 1866. 

In this case, the Plaintiff set forth that he is 
the proprietor of a piece of land in the District 
of Moka, of about 77 acres in eitent, on which 
there is a certain " Marre," a pool of water, his 
exclusive property. That tl^e Defendants ille- 

SJly and without any title have caused to be 
verted into a certain canal, dug upon the Plain- 
tiff's property, the water of the said " Marre " 
and caused it to be conveyed by the said canal, 
for the use of the Sugar-House of their proper- 
ty called " rEmmaJ' That the Defendants have 
caused great loss and damage to the Plaintiff by 
depriving him of the exclusive ownership, quiet 
and peaceful possession and enjoyment of his 
land and of the said water ; and the Plaintiff 
asked the Court to shut up the canal and restore 
to him the peaceful enjoyment and possession 
of his land and water. 

The case was originally brought in the Bail 
Court, but was remitted by the learned Judge 
to the Supreme Court, v 

The Defendants, at the outset, pleaded that 
the case was not within the competence of the 
Supreme Court, as the " Marre " was not private 
property, and that the application should have 
been made to the Executive Council of the Co- 
lony, sitting as a Land Court for the apportion- 
ment of the water among the neighbouring pro- 
prietors ; but the plea was not pressed. 

On the merits, the Defendants alleged that 
the run of water in question was an appurte- 
nance, dependency or servitude of their Eâtate 
" L'Emma *' and was, by destination, one of the 
dependencies and beneficial servitudes of the 
said Estate and is now their property. That the 
canal had been formed by the former owners of 
the land, long before either of the parties to the 
present suit had acquired their land ; and the 
water was always used by the former proprietors 
as it is now used, and was the property of the 
Defendants. 

The facts of the case are somewhat special, 
they may be thus stated : 

The Estate " Bipailles,'' in the District of 
Moka, and measuring some*6B0 acres^ or there- 
abouts, formerly belonged in indivision : one half 
to Mr Numa Geffrey, and the other half to the 
family Lionuet, consisting of 4 persons : Aris- 
tide, Félix, Théophile and Mrs. Desenne, who 
inherited from their mother, on the Ist Novem- 
ber 1859. Mr Target surveyed the ground and 
made a division in End between Geffrey, on the 
one hand, and the Lionnets on the other. This 
survey was only closed on 10th April 1860. On 
the 5th June 1859, Geffrey sold his half of the 
lands to Aristide Idonnet and Charles Laborde, 
Attorney at law, and brother in law of Lionnet, 
and Madame Bey a sister of Laborde, for the 



sum of |$I15,000 payable by certain instaknents 
as covenanted between the parties. 

The whole Estate was reunited in 1859 by the 
proprietors, for the purpose of a sugar planta- 
tion; canes were planted and a sugar-house 
with machinery was erected. One of the par- 
ties, Théophile Lionnet, has deposed that the 
operation was contemplated as promising to af* 
ford to '* our family wealth and not to sell it 
" after its creation.'' It was "une affaire de 
" famiUe." 

The arrangement among the parties declares 
(Art. 2) that : " aiyourd*hui les propriétaires des 
*' dites deux parties de terre voulant les réunir 
'^ comme elles étaient jadis, ayant le partage fait 
•* avec le sieur Numa Geffroy, de façon à ce 
" qu'elles ne forment plus au'une seule et même 
*' propriété, ont arrêté ^ar les présentes que les 
'' dites deux portions de terre sont réunies en 
'* une seule et même propriété sous le nom de 
" Bipaillesr 

The interests or shares of the parties were 
arranfi;ed aei follows : one sixth to Madame Bey; 
a sixth to Mrs. Laborde ; one sixth to Théophile 
Lionnet ; one sixth to Félix Lionnet ; and two 
sixths to Aristide Lionnet. 

To supply water for the sugar house and mill, 
a canal was cut, in the year 1860, from the 
" Marre " in question. The witnesses tell us 
that it would have been very difficult, if not im- 
possible, to find the necessary supply of water 
elsewhere. This is the canal now in question. 

The sale price not being paid, Geffroy, in the 
year 1863, obtained a resolution of the sale made 
by him of his share of *' Bipaillea " to Aristide 
Lionnet and others. The Judgment of the Court 
authorized him to take back his lands and to 
keep, as damages, all the improvements and 
" améliorations " generally whatever, whether in 
buildings machinery, plantations, beasts of bur- 
den and implements of husbandry, made or 
placed on the portion of land by him sold as 
aforesaid, with costs of suit. The machinery of 
the sugar-mill and certain accessories thereof 
which had been supplied by Messrs. J. & J. Brodie 
and had not been paid for were excepted. The 
unpaid vendors were found entitled to remove 
those articles ; Geffroy, then, sold to Langlois, 
who sold to Faillotte, and he, in his turn, sold to 
the Defendants, Pilot & Company. The sugar- 
house and mill have, along, been supplied with 
water from the canal, and have now ceased to 
work as by an arrangement with the Messrs. 
Brodie, the machinery of the sugar-mill was 
allowed to remain in tlie sugar-house. 

The heirs Lionnet received possession of their 
part of the Estate. Their portions were deter- 
mined in the usual way, by casting lots before a 
Notary, on 19th December 1863. The share 
falling to Félix Lionnet was the one on which 
the '* Marre " or pool was situated, and thro' 
which the canal or water course in question 

I)assed on its way to the sugar-house on the 
and originally the property of Mr. Geffroy. and 
now, as we have seen, of the Defendants. Félix 
Lionnet was ejected by " expropriation forcée," 
in 186é. 



I4â 



DECISIONS OP THE 



[18^66 



The lot was bought by Nuina Paillotte. He 
was ejected by " Folle enchère," the following 
year, for not paying his price. The Hon. Henrv 
JPitot bought the land and sold it, on the sixtn 
September 1865, to the Plaintiff, Desenne. 

L. EouiLLAKD, for Plaintiff, recites the facts 
and the datca. The cancellation of ihe sale by 
Gkffroy swept away the persons who bought 
from him. They must be held as never being 
proprietors. Félix Lionnet after he got his share 
of tne one half of the lands allotted to him . was 
ejected by *^ Expropriation forcée-'^ He never 
was proprietor ol any other part of the Estate, 
whicn was never held, at one time, by the same 
proprietors. So the principle of " destination du 
père de famille " don't apply. Demolombe V. 
XII. § 804. There can be no right of servitude, 
except when the Estate has been severed, and 
the senitude extends over one portion in favor 
of the other. C. C. 637. 1.183. 2.125— DjlLLOZ. 
Servitude. No. 1.014.— Duraiîtok V. No. 568. 
— TouiLLiEii. 2. No. 614. — Demolombe. Servi- 
tude. II. No. 12. 

J. Colin, for Df fendants : The whole lands 
were united into one Estate when the mill was 
built. It would have never been erected at the 
spot, except there had been this]supply of water, 
lio mill can exist without water, and, in law, the 
water is always an accessory of the mill and goes 
with it. Pboudhon. Domaine Public. V. 3, page 
428. 

The Judgment of cancellation restored the 
lands to Geffrey, with all the improvements and 
" améliorations " which had been added, includ- 
ing the mill and its accessorieB. Such as the 
water in question. The part of the machinery 
being restored to Brodie, the unpaid vendor, is 
immaterial. In fact, the machinery never was 
removed, as Brodie has settled with for the price. 

As to the difficulty alleged, on the other side, 
that a servitude implies two distinct landed Es- 
tates, that is generally true, but tho facts hero 
are not unconsistent ^âth the existence of a ser- 
vitude § 32. 2.87 : S. 54. 1. 682. 

L. Bouillaud, in reply : The other side do 
not indicate distinctly what legal title or right 
they are to stand upon. It ma> be true that 
all the parties joined in a partnership for work- 
ing the Estate, but that don't make them pro- 
prietors, and if they were not so the principle of 
** destination du père de famille " don't apply. 
Félix Lionnet was no party to the cancellation 
of sale by G-effroy, and his rights or interests 
€Ould not be affected by it. 

THE COURT. 

The real question between parties in this case, 
is the right to the run of water which supplies 
the mill and sugar-house of tho Defendants with 
that indispensable article. Looking at the cir- 
<nimstances of the case, as they have now been 
established in evidence, we have to determine if 
the Plaintiff has made out his case. 

We say if the Plaintiff has made out his case ; 
for^ not only does the Plaintiff in this as in most 



other suits lie under the obligation of establish- 
ing his right before he can eject the Defendant 
from the possession of the subject in dispnte, 
but the matter about which, the contention has 
here arisen, is one of a very peculiar nature, viz: 
the run of water attached to a mill and sugar 
house. To such establiBlimcnts the supply of 
water is indis^ ensable. This is very well stated 
by Mr. Prouduon, in his •' Traité du domame 
public," vol. 3, page 428 : " Ici la cause du meu- 
nier se présente sous un tout autre aspect ; car 
on doit, jusqu'à la preuve contraire, considérer 
le canal comme lui appartenant exclusivement, 
aoit quant au sol du fonds, soit quant aux bords 
contenant les eaox ; attendu que, comme le dit 
HiKRY, *• le moulin no pourrait exister Bani 
*' prise d*eau ; le canal qui lui porte sa force mo- 
" trice doit être réputé partie intégrante de Tu* 
" sine, puisqu'il lui donne la vie, et qu'il en 
'' constitue réellement la partie essentielle." 

These words mutatis mutandis, are equally ap- 
plicable in Mauritius as in France. 

The water in question, here, is essentially a 
part of the mill and sugar-house. We know 
that the building never would have been erected 
where they stand, on the land which now be- 
longs to the Defendants, if tho water has not 
been there ready to be turned to account and 
applied for] the purposes of the sugar-establish 
ment thereon erected. The water, as part of 
the mill, is presumed to belong to the proprietor 
0Î the m\W^^ juf qu'à la preuve contraire" But 
what proof does the Plaintiff offer that the wa- 
ter is his ? He says : it rises in my ground and 
it runs through my ground. Now. strong as the 
presumption would be in his favor in ordinary 
circumstances, that presumption would yield to 
stronger presumption, that the water supplying 
the mill must go with the mill as an accessoiy, 
but the evidence enabled us to trace completely 
the history of the water and the canal in which 
it runs, and the Defendant would, we think, be 
able to establish his right to it, on the other 
ground of law. 

Bjr articles 692, 693 and 694 of the Com Ci- 
viL, it is enacted as follows : 

•• Art. (692) La destination du père de famille 
"vaut titre à l'égard des servitudes continues 
** et apparentes." 

" (693.) Il n'y a destination du père de fa- 
*• famille que lorsqu'il est prouvé que les deux 
" fonds actuellement divisés ont appartenu au 
" même propriétaire, et que c'est par ini q^ 
" les choses ont été mises dans l'état duquel rè- 
" suite la servitude." 

'* (694.) Si le propriétaire de deux l^érit^es 
" entre lesquels il existe un signe apparent oe 
" servitude dispose de Tua des héritages saw 
" que le contrat contienne aucune convennon 
" relative à la servitude, elle continue jl®"*T 
" activement ou passivement en faveur des lona» 
*• aliénés " 

Now, we know that the water^course ifl q^^ 
tion was made for the supply of the mil* ^ ^ 
the lands were all reunited by the Jiffoo»^ * 
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mily, and certain relations of theirs, into one 
property, for the common benefit. 

So, here, we have a *• destination du père de 
famille " and the articles of the Law above 
Quoted would establish the right of the Defen- 
aants. No doubt, it was agreed at the bar, that 
the same parties were not absolutely the pro- 
prietors or both sections of the lands originally 
forming the Estate " Rijpaillea " when the su- 
gar-house was erected and the canal excavated, 
but it will be remembered that all parties having 
right to any portion of the lands had agreed to 
reunite the wnole lands, as they had originally 
been joined in one Estate for the common be- 
hoof and in certain fixed shares, •* do façon à ce 
*' qu'elles ne forment plus qu'une seule et morne 
*' propriété." Although, therefore, Félix Lion- 
net, tne owner of a share of one half of the Es- 
tate, did not join in the purchase of the other 
half, from Geffrey, it is difficult to see how the 
creation of the mill with its accessories was not 
the act of the whole proprietors of the Estate, 
seeing that he and all the other persons inte- 
rested in the sections of the lands, had formally 
agreed to nnite them, as above mentioned, into 
one Sugar-Estate, for the common behoof. 

The opinon of the Court being thus in favor 
of the Defendants, on the ground just stated, it 
is unnecessary to go into the other arguments 
pressed by their Counsel. Much was said of 
the fact that the Judgment of cancellation of 
Bale granted in favor of Geffrey, in the year 
1862, declaring that he should keep as damages 
all improvements and '• améliorations" generally 
which had been made on his property, would in- 
clude the sugar-house and its accessory, the run 
of water in question. This is quite true, but as 
Félix Lionnet was not a party to that suit, the 
Judgment cannot be hela to be binding on him 
or on those who, now, represent him. But it 
is unnecessary to go farther into that matter. 

The CoiTBT, therefore, finds that the Plaintiff 
has failed to make good his case and that the 
Defendants have established a right of servitudo 
of the water and water- course or canal in ques- 
tion, as against the Plaintiff and their lands. 

Cost to Defendants. 



8DPREME COURT. . 



RÉSOLUTION DE TENTH, — CrkANCIEBS, — ^TlEnCE 

Opposition, — Huissieb, — Fausse ntcLAHx- 
TiON,— C. C. Abt. 1654,— C. C. P. Abt. 474. 

Tin Jugement prononçant résolution de vente iVun 
Immeuiïe ne peut être attaqué par voie de 
*• tierce opposition'^ par un Créancier de V Acqué- 
reur, à moins qu'il ne prouve qu'il y a eu collu- 
sion et fraude entre le vendeur et Vacquéreur ; en 
cas ordinaire ce Créancier doit inta^venir lorsque 
Taction en résolution est pendante. 



Cancellation of sale, — Cbrditoes, — " Tiebcs 
Opposition," — TJshee, — Alleged peecon^ 

CEBTED PBAUD, — C. C. AbT. 1654,— C. C. P. 

Abt. 474. 

A Judgment of cancellation of the sale of an ImmO' 
Vf able Property cannot he challenged hy way of 
tierce opposition, hy a Creditor of the Purchaser ^ 
except tchen lie proves that there has heen pre* 
concerted fraud between the purchaser and ven- 
dor ; in ordinary cases the Creditor ought to 
have intervened in the Action of Cancelation 
iohen the same was pending. 



THE CEYLON COMPANY LIMITED,— 

Plaintiffs, 
Versus 

V. PRAGASSA AND Obs.,— Defendants. 

Before : 

His Honor Mr. Justice Bestel and 
His Honor Mr. Justice Colin. 



Hon. V. Naz. —Of Counsel for Plaintiffs. 
"W. Hewetson, — Plaintiffs' Attorney. 
L. BouiLLABD, — Of Counsel for Defendants. 
V. Pbagassa, — Attorney for Defendants. 



IQth October ISGS. 

By a Notarial deed drawn up before Mr. Pelte 
and bis colleague, of the 12th July 1858, Aristide 
de Roquefeuil Labistour and wite made to Pra« 
gassa, one of the Defendants in this cause, in 
consideration of the sum of {^12,000, the assign- 
ment of a certain quantity of sugars. "Quatre 
'* cents milliers de sucre de vesou de 1ère qualité^ 
'• (wetzellé et turbiué) poids net, fabriqué à Tu- 
" sine de la propriété JBon Accueil, située au 
" quartier do la Savane, appartenant à Madame 
" Zélie de Lacourtodière, Veuve do Monsieur 
" Louis Auguste Prudhomme Duhaucourt, livra- 
'^ ble, par cette dernière '* in the manner aad un- 
der the COQ d! lions set forth in the assignment. 

The 400,000 lbs. of sugars aforesaid were a part 
and parcel of a larger amount, viz, : 600,000 lbs. 
of sugars, being the price of the Estate Provi^ 
dence, at Savanne, sold by Labistour and wife to 
the said widow Prudhomme Duhancourt. 

A Notarial agreement, between Pngassa and 
Aristide Prudhomme Duhancourt, before Gimel 
and his colleague, of the 9th January 1861, in- 
forms us, Ist. of the sale by the said widcw Pru- 
dhomme Duhaucourt of the Estates Bon Accueil 
and Providence to Aristide Prudhomme Duhau- 
court, who undertakes to fulfil qs to Providence, 
the conditions above stipulated between Labis- 
tour and wife and the said widow Prudhomme 
Duhancoui t. 
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. The agreement, next informs us of the conrer- 
slon of the 400,000 lbs. of Bogan into a sum of 
;fil8,000 parable at the dates and under the con- 
ditions in the agreement mentioned. 

By a Notarial acquittance before Notary Oi- 
mel and his colleague, of the 18th January 1861, 
Pragassa acknowledges ha?iDg received from and 
with the personal monies of ârs. A. Prudhomme 
Duhancourt, and with the authorization of her 
husband, in part payment of the said sum of 
;J[18,000 the sum of*jjf9,000. AVhereupon Pra- 
gassa assigned to the said Mrs. Aristide Pru- 
dhomme Duhancourt, his rights up to the amount 
80 paid and received by hiu>, on the said Estate 
Providence. 

On the 28th March 1866, Pragassa caused a no« 
tice to be served upon the widow Prudhomme Du- 
hancourt, calling upon her to deliver the 200,000 
lbs. of vesou-Bugar, the balance due to him after 
the above assigomentjto Mrs. Aristide Prudhomme 
Duhancourt. This notice remained ineffectual. 
Whereupon, Pragassa, as holder of the rights of 
Labistour and wife, filed a Declaration in can- 
eellation against widow Prudhomme Dahancourt, 
Aristide Prudhomme Duhancourt and wife. Par- 
ties not having pleaded to the Declaration, a 
Mule Niei was taken out, calling upon them to 
shew cause why Judgment should not be signed 
against them for want of a Plea. On the return 
day, 25th April 1866, no one appearing for the 
Defendants, the Bule was made absolute. The 
cancellation of the original sale by Labistour and 
wife to widow Prudhomme Duhancourt was de- 
creed in favor of Pragassa who was put in pos- 
session of the Estate " Providence" oa the 23rd 
June 1866. 

On the 26th June 1866, by a deed before No- 
tary Vincent Geffrey and bis colleague; Pragassa 
sold the said Estate "Providence'* to Emile Pi- 
poD, on the conditioa that the latter, as purcha- 
ser, do carry out the sale by Licitation of the said 
Estate between Mrs. Aristide Prudhomme Du- 
hancourt and himself, Pragassa, of which the pre- 
liminary formalities had been begun by him, 
within the week from the date of the Bule of 
Cancellation, as ordered by such Kule and with 
the full knowledge and assent of the " Ceylon 
Company " made, by Progassa, a party to the li- 
citatioo, as apparent mortgage creditor of the 
tridow Prudhomme Duhancourt and Mrs. Aris- 
tide Prudhomme Duhancourt. 

By a Notice served, on the 0th July 1866, by 
the ** Ceylon Company" alleging themselves to 
be creditors of .Mrs. widow Prudhomme Duhan- 
court and the now widow Aristide Prudhomme 
Duhancourt, on Pragassa, Pipon, widow Pru- 
dhomme Duhancourt and the now widow Aristide 
Prudhomme Duhancourt, the ^* Ceylon Compa- 
riy" summoned those several parties to shew 
cause why they, the '* Ceylon Company Limited,*' 
should not be admitted as tief*9 opposants against 
thd aforesaid Bule or Judgment of cancellation of 
the sale to widow Prudhomme Duhancourt by 
Labistour and wi^e, of the Estate " Providence " 
and also all other Rules or Judgments connected 
with or consequent upon such Hule or Judgment 
ofcancd'ation. 



On the 7th September instant, paitiei were 
respectively heard : Hon« V. Naz. for the Plain. 
ti£h, moving as above ; Hon. H. EcBKio, for Pi. 
pon ; L. RoniLLÂRB, for Pragassa ; J. Colik, for 
the widow Aristide Prudhomme Duhancourt, 
shewed cause. 

In support of the motion, two affidavits were 
read by Hon. Naz. The Affidavit of John Heorr 
Mercier, Manager of the Branch of the " Ceyloa 
Company/' at Port Louis, states aa follow : Thit 
on or about the 23rd day of June 1866, 1 was in. 
formed that the certificate service of a certoin 
Bule Ntsi issued on the 16th April 1866, ini 
cause, then pending, between Volcy Pragassa as 
Plaintiff, and widow Prudhomme Duhancourt and 
others, Defendants, was false and illegal in as mué 
as the said certificate mentioned that the serrice 
of the said Bule has been made on A. Prudhomme 
and his wife personally, in Touraine street. Fort 
Louis, on the 13 th day of April in the said ycit 
1866, when, in fact, no such service ever tooi 

S lace, the said A. Prudhomme being then on hit 
eath bed, on the Estate Providence, in the Dii- 
trict of Savanne, and his wife being in attendance 
on him. That immediately upon receiving the 
abofe information I gave instructions to the at* 
tomey of the " Ceylon Company Limited " to 
take the necessary steps to upset all the proceed- 
ings granted upon the said certificate of semce, 
which proceedings I had, until then, belieied to 
have been made regularly and bona Jl de, 

Aristide Bertrand's affidavit states that from 
the nth April last, up to the day of his death, L 
Prudhomme could leave neither his room nor 
bed. That the Deponent had been constantly m 
attendance on A. Prudhomme, from the 27th 
April to the day of his death, during which wliolfl 
time his wife never absented herself from ber 
husband's room, except at rare intervals and da^ 
ing a few minutes at each time ; and yet, saw 
Naz. the usher's return states the service of the 
rule msi on Mr. and Mrs Aristide Fradhomme 
Duhancourt, to have been personal, as well as 
on Mrs. Widow Prudhomme Duhancourt. 

Upon such alleged personal service, the Court 
made the Eule Nisi absolute in favor of PrjgM- 
8Û, the Assignee of Labistour and wife, and de- 
creed the cancellation of the sale made bj tw 
latter to Mrs. Widow Prudhomme Duhancourt. 

This Judgment based, as it is, upon a false re- 
turn of the officer of the Court, is Decessariij 
bad, cannot and ought not to be supported ùp^ 
Court, to the prejudice of the rights of so \^ 
a creditor as the •* Ceylon Company." 

No subsequent ratiBcation, if any, on the part 
jof Mrs. A. Prudhomme, can cure sa radial »"'^ 



ruuuuiuiuc, vttu %^ulv w •7',' *-«* 

in the service, and assuming the possibility oiaj 
I part of Mff ^'^\j^ 
homme, it should nevertheless, be confined to 



such ratification on the 



in no wise endangering the rights of ^^^^^^^ 
such as those of the creditors of Mrs* Jj^ ^g 
Prudhomme Duhancourt and Mrs A f^j'^^^t 
Duhancourt, otherwise the rights of *5,^ -Jqu 
legitimate creditors, such as those of the ^l ^^ 
Company" might and would be «*^*?jhis 
collusion between Tender and vendss» •• ^ 



cause. 
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On an attempt by Naz to obtain the personal 
answers of Fracassa, Kœnig objected and rested 
bis objection chiefly on the absence of right, on 
the part of the •* Ceylon Company," to upset a 
Judgment duly made between the parties in the 
original cause, executed not only between parties, 
but even by the " Ceylon Company." 

The allegation of fraud by the ** Ceylon Com- 
pany '' in support of their right of interference 
can afford the Company no assistance. 

There is no doubt that a creditor can exercise 
the rights and actions of his debtor, with the ex- 
ception, however, of those rights exclusively at- 
tached to the person of the debtor. (Art. 1166.) 
It is equally true that a creditor may, in his per- 
sonal name, impeach the acts made or done by 
his debtor, in fraud of his rights. (Article 1,169 
C. C.) 

But, to be allowed to do so, some strong pre- 
fiumptions should be laid before the Court, to 
warrant, on its part, the interference of the pro- 
bable existence of a fraud. 

And, no such presumptions have been shewn, 
in the present iustance ; allegations have been 
made, it is true, and these allegations I now un* 
dertake, said Kœnig, to shew, are contradicted 
by the fiicts of the demand in cancellation. 

The Plaintiff Pragassa, as holder of the original 
vendors of •* Fromdence,*' being unpaid by Mrs. 
widow Prudhomme Duhancourt, the purchaser of 
that Estate, sued for a cancellation of the origi- 
nal sale. Against whom was his action to be di- 
rected ? necessarily against Mrs. widow Pru- 
dhomme Duhancourt,his debtor, and Mi and Mrs. 
Aristide Prudhomme Duhancourt. He was not 
bound to ascertain whether such vendees had 
conferred on other parties any right on the Es- 
tate sought to be recovered-; and if any to make 
them parties to the action in cancellation. No 
law lays upon him any such obligation. 

Directing his action against the widow Pru- 
dhomme, Mr. and Mrs. A. Prudhomme, without 
any notice of such.action to the '' Ceylon Com- 
pany " or any other of their creditors, betrays 
not, on the part of Pragassa, the slightest inten- 
tion of defrauding the rights ot the " Ceylon 
Company " or of any other creditor. 

But, it has been said that had the service of 
the Rule Nisi been good, the Judgment or Rule 
ot cancellation would have been unimpeachable ; 
but the badness of the service laid the Judgment 
open to the criticism of the creditors. What had 
Pragassa to do with the faulty return of the 
Usher P Is the ignorance or dereliction, by the 
Usher, of his duties, to be construed into a con- 
nivance by and between Pragassa and the Defen- 
dantSy to defraud the creditors of the latter. 

Purther, either the action in cancellatian was 
to be directed by Pragassa against the creditors 
of the Prudhomme Duhancourt as well as against 
the latter or not ; 

In the first place, the '' Ceylon Company " 
might justly move for the setting aside of the 
Judgment given, as contrary to Law. 



In the second case, the creditors are without 
right to complain of the irregularity of the ser- 
vice of the Rule on Pragassa^s debtors and of 
the Judgment obtained against them upon that 
service. 

The Rule of Law on Tierce opposition is this : 
'' Une partie peut former tierce opposition à un 
*' Jugement qui préjudicie à ses droits, et lors 
** duquel ni elle ni ceux qu^elle représente n'ont été 
" appelés. '' (Art. 474», Cojdb Proc : Civil.) 

That the rights of the " Ceyloo Company " 
may be affected by the Judgment in cancellation 
given in their absence, may be assumed. This 
probable result, however is insufficient to allow 
the •* Ceylon Company " seeking to invalidate 
such Judgment. That they should have a right to 
do so they must shew that they ought to have 
been made a party to the action in cancellation 
and that they were not made parties to the same. 

This, we have shewn, was not required, and if 
required, our answer is that they have been duly 
represented by their debtors, the Defendants to 
the action in cancellation. If so, what right have 
they to find fault with the Judgment, and what 
becomes of ihe repeated allegations of fraud on 
the part of Pragassa as well as on the parts of 
the Defendant to the action in cancellation. 

That there was none, on the part of Mrs. Wi- 
dow Prudhomme, is evident from the fact of her 
having resorted to a " Requête Civile *' for the 
purpose of setting aside the Judgment in cancel- 
lation. As to Mrs. A. Prud'homme, her affidavit 
tells us that she and her husband were fully 
aware of the action brought, and that having 
nothing to sav in bar thereof, her husband, in 
his life time, had intimated to the Attorney not 
to incur needless costs in resisting so well groun- 
tled a demand as that of Pragassa, in cancellation. 

That the husband and wife, Aristide Prud'hom- 
me, were entitled to adopt a similar course, said 
Colin, is apparent; for, the nullity, in an act of 
procedure, is personal to the party on whom it is 
served, and which none of his creditors have a 
right to set up. (Article 1166, C. C.) 

The fact of her having pledged the Estate Fro- 
vidence to the " Ceylon Clonrijany,** in guarantee 
of the advances made to Mrs. widow Prud'homme 
Duhancourt, up to the amount of her interest 
therein, that is ^9,000, is in nowise affected by 
her subsequent recognition of Pragassa's right to 
the cancelidtion demanded by him. 

This cancellation, in nowise, legally afiects the 
guarantee given to the Company by Mrs. A. Pru- 
d'homme. The Company will exercise any right 
they may have against her on the portion accru- 
ing to Mrs. A. Prud'homme Duhancourt, io the 
sale price of the Estate, on the Licitation to 
which tbey have been made parties, and to which 
they have not objected. » 

G. (ÏUIBSBT, for the widow^Prud'homme Du- 
hancourt, merely observed that his client denied 
the existence of any personal service on her, of 
the Declaration in cancellation and of the Ral«t 
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JUDGMENT. 

There is no doubt, as enacted by Article 474, 
C. P. C, that any party, creditor and others, 
whose rights are prejudiced by any Judgment to 
which he was not made a party, whether in per- 
son or by his representative, is entitled to the 
remedy of '' QHeree oppontian " for remedyiog the 
evil caused by such •' exparte*' Judgment. 

In order that the Ceylon Company should be 
allowed such remedy, we must inquire first, whe- 
ther their presence in the case of cancellation and 
Judgment thereon was required by Law. 

Art, 1,654 C. C. says : 

*^ Si Tacheteur ne paie pas son prix, le vendeur 
** peut demander la résolution de la vente." 
Against whom? Necessarily agaiost the pur- 
chaser. No where is it said that the unpaid 
vendor shall serve notice of his demand in can- 
cellation upon the creditors of the purchaser. 
And we see no reason why he should be subject- 
ed to such an unusual course of proceeding. If 
the purchaser has mortgaged the estate sold to 
him before paying his purchase price» the wrong 
sustained by his creditors are their own act and 
deed. Before parting with their monies, upon 
such security, the lenders might have enquired 
whether the estate was in any way encumbered, 
and more especially whether the Vendor's privi- 
lege had been extinguished bv pavment of the 
sale price. Is the vendor to be debarred the ex- 
ercise of his right of resolution of eale because of 
the^laches of money lenders ? 

These must have known what was the right of 
the vendor, in default of payment of the purchase 
price, and what were the effect of the exercise of 
such a right, (viz : ) the doing away with any 
mortgage right which might be conferred upon 
them by the purchaser. 

There are two modes to be resorted to by cre- 
ditors, for the protection of their rights, in such 
a case : 

Either by intervening in the cause, on the de- 
mand of caocellation, or by payment of the sum 
remaining dae, on the purchase price giving riee 
to the demand in resolution. 

That such is the ordinary mode of proceeding 
is not denied by the " Ceylon Company." But 
on the allegation of preconcerted fraud between 
the parties to the Judgment, such fraud arising 
from the alleged badness of the service ot the 
Eule JS^isi, the ** Cejlon Company " wish to pro- 
tect themselves sgaist the possibility of a loss. 

Assuming the badness of such service ; this, 
of itself, is not such a presumption as to lead the 
Court, necessarily, to infer the existence of a cul- 
pable understanding between the vendor and the 
vendee, for the purpose of defrauding the Compa- 
ny of its lawful claims on the Défendants or on 
that pfortion of the price hereafter to accrue to 
Mrs. A. Prudhomme Duhancourt. 

The fact of the Company having had notice 
of the Judgment, by their being made parties to 



the licitation ordered by the Judgment ; and the 
subsequent fact of their not having objected to 
the licitation prayed for, necessarily show how 
little the parties to the Judgment now comphdn. 
ed of ever contemplated defrauding the '^Ceyloa 
Company" of its lawful rights. 

The prayer of the *' Ceylon Company*^ to be 
allowed to adduce evidence of the alleged fnad 
between the parties to the Judgment of cancella- 
tion of the sale of " Providence " must theirfoie 
be and is aocordinly refused on the following 
grounds : 1st, that in assuming the badness of the 
service referred to, yet, the law not requiring 
from Pragassa or any other unpaid vendor anj 
notice to the creditors of bis purchaser, of his ac- 
tion, the " Ceylon Company" cannot avail them- 
selves of it for the purpose of upsetting the Jadg- 
ment complained of by them. 

2ndly. Because the '' Ceylon Company," in de- 
fault of the Iistate, are entitled to that portion of 
the sale price which shall accrue to Mrs. A. Pro* 
dhomme, at the licitation of '* Providence,^' to 
which they have been made a party and to which 
licitation they have not objected. 

We record the real tenders made to Praga» 
and Pipon by the "Ceylon Company" (Limited), 
as also Pipon's readiness to deposit the aum 
claimed by the *' Ceylon Company " (Limited). 

Costs against the <' Ceylon Company " (Li« 
mited). 



COURT OF ASSIZES. 



Tektative de Vol, — Pbocedtjee CsxmsïSJ^' 

L'Aoie d^ Accusation n* ayant point dit à qtiA a/f^' 
tenaient Us objeU voles, a été jugé défectuefus, 
et la procédure faite à cette occasion annuUif' 



ATÏEÎiPT AT LaBGSKT, — CbIMJKAIi PBOCBEDDfUS, 

— MoTioir nsr abbest of Jjtdquxst, 

A Criminal Information held drfeetive and pro- 
ceedings had thereon quashed on motion in arrefi 
of Judgment^ hy Oounsel, for want of the w^* 
ment of ownership of the money attempted^ 
he stolen. The Prisoner remanded ts ne^t Cn- 
minal Session for trial. 



THE QITEBN 

versus 
HTJBBTBUN. 

Befobe the Full Bench. 

The Hok. W. Gt. Dicksok, Procureur «d Ad- 
vocate General, — ^for the OtùWtL 

E. P£LLEB£AX7|— Of CoUUSOl &T PtÛVeSeT. 
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Rurth Seteion of 1866. 

Ou the trial of the Defendant, a^i unanimous 
verdict of " Guilty," on the above charge, re- 
turned against him by the Jury, was duly re« 
corded. 

On the motion of the Csow5, for Judgment, 

E. Pkllsbeau, of Counsel for the Defendant, 
moved in arrest of Judgment because of the fol- 
lowing alleged defects apparent on the face of 
the Criminid Information exhibited against the 
Defendant : — 

1st : In not stating the party to whom the 
stolen money belonged, or in not stating that the 
money did not belong to the Defendant. 

The fact that the monies did not belong to the 
Defendant, or was the property of some other 
person, is a necessary ingredient of the offence 
of Larceny, which by our Law, is the fraudulent 
abstraction of anythmg " not belonging to Oneself,*^ 
(Art. 301 P. C.) Chautbau Adolphe & Helie. 
C. Penal. 5th Vol., page 62-53, (2nd Edition.) 

jThe omission, in the Criminal Information, of 
the necessary ingredient of the Crime of Larce- 
ny vitiates the proceedings had upon such a de- 
fective Criminal Information, and the Defendant 
mny avail himself of the omission, by Demurrer, 
motion in Arrest, as in the present case, or Writ 
of error. (Abchbold's, Ciumdîal Pbacticb, pp. 
42-43. 

Again, our Cnminal procedure Ordinance re- 
q^uires (Article 9), that the Criminal Informa- 
tion exhibited by the Cbown or other prosecu- 
tor, be direct and certain : 

let. As regards thejpaWy charged. 

2dly. The description of the offence charged. 

Zdly, The material circumstances of the of- 
fence charged. 

One of the material circumstances of Larceny 
is that the money stolen be not the money of 
tke party charged. This material circumstance 
sliould be apparent on the face of the Criminal 
Information, which, in this case, is perfectly si- 
lent as to the ownership of the money. 

2diy. Every breaking is not criminal, except 
in those cases where the Law has made it such. 
The place broken into, whether it be a dwelling 
house or building «fee, should be stated, so as to 
allow the Defendant to ascertain how far the 
breaking charged is à crime in Law. 

The fact of the breaking into a dwelling house, 
being a material circumstance, should be appa- 
rent on the face of the Criminal Information, as 
required by the third Section of Art. 9 of our 
Cnminal Procedure Ordinance. 

3rdly. The only commencement of execution 
stated in the Cnminal Information, in support 
of the attempt, is the breaking. However the 
breaking, of and by itself, being insufficient evi- 



dence of a commencement of execution, other 
facts such as the opening of the " bureau " of 
the party robbed should have been stated along 
with the breaking, that the Defendant should be 
in a position to ascertain how far the additional 
fact coupled with the breaking into the dwell- 
ling house» constitute or not the commencement 
of execution required by Law. (See the authori- 
ties and Judgment collected by Gilbebt, § 2 
and 5 of his notes, on Article 2 of the Cons 
Penal.) 

It charges the Defendant, in the very words 
of Articles 2 and 301 of the Pknal Cojde, with 
having attempted by breaking into the dwelling 
of one Chauvin durmg the night, fraudulently to 
abstract, steal, take and carry away therefrom, 
certain monies. 

True it is that it is not stated whose the mo- 
nies were, 1st. because such a statement is im- 
material ; Larceny being the fraudulent abstrac- 
tion of the money or other chattels not belong- 
ing to Oneself; it is self-evident that the mere 
charging a man with Larceny or stealing, neces- 
sarily implies that the object abstracted and sto- 
len was not his property. If so, it little matters 
who is the owner of the thing stolen. How can 
the knowledge or ignorance of the owner and of 
his name affect the defence of the party charged, 
on the merits ? 

Had the Defendant demurred to the Criminal 
Information, a motion would have been instantly 
made for leave to amend, and the amendment 
undoubtedly granted, because of the immateriali- 
iy of the statement required as to the defence of 
tne party charged, on the merits, (Article 13 
Cbiminal Pbooedube Obdinai^ce.) 

The 2nd defect complained of is without any 
foundation. The place broken into is stated to be 
the dwelling of one Chauvin. Is not a dwelling; 
house one of the places the breaking into which 
is prohibited by Law ? Can it be seriously con- 
tended that the Defendant was not fully aware 
of the charge, of its aggravated nature, and that 
he has been and could possibly be injured in his 
defence on the merits P 

The breaking charged, whether external or 
internal or both, was the breaking into the dwel- 
ling house where the attempt at larceny is char- 
ged to have taken place. 

The requirements of Art : 9 of the Cbihen'al 
Pbocedube Obdikancb have been satisfied as 
regards : 1st the party charged ; 2ndly the des- 
cription of the offence (barged, {viz:) an attempt 
at Larceny during the night, by breaking into 
the dwelling house of one Chauvin, at the place 
mentioned in the Criminal Information ; Srdly 
the material circamstances of the offence char- 
ged, (viz :) the attempt made during the night 
and by breahina into the dwelling or dwellmg 
house of one Chauvin. 

3^y : The third defect charged against the 
Criminal Information is, that a mere breaking 
not being of and by itself sufficient evidence of 
the commencement of execution required by 
Law to convict one of an attempt at committing 
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Larceny, the Criminal Information should haye 
titated such act or acts which, coupled with the 
breaking, would have rendered the latter crimi- 
nal in the eyes of the Law. 

The Fbocxtbeub Genebal said : 

I deny the correctness of the law laid down, 
on this head, by the learned Counsel on the op- 
posite side. On reference to the notes of Oil- 
BEBT, on Article 2 of the ^rwsck Pekal Code, 
Note 12 his, I find it has been decided by the 
CouB de Cassation " que Tescalade et Teffrac- 
" tion commises dans le but de commettre un 
" vol constituent un commencement de preuve." 
Assuming, however, those Decisions not to have 
met with the approbation of the Court of Cas- 
sation, itself, and that of the commentators of the 
Pbench Pekal Code, yet, I read in note 11 of 
the same annotation : '' Cependant si l'escalade 
" était suivie d'un acte d'exécution quelconque, 
" quelque léger qu'il fut, il est évident qu'il y 
" aurait tentative. Ainsi Vouverture d*un meu- 
" hle ; " and in the case, the opening of Chau- 
vines " bureau ; " (CnArvBAU & Hélie. Vol. 2, 
page 40,) and note 12 : Juge effet que l'intro- 
•* auction dans une maison, avec l'intention d'y 
** voler, accompagné de l'ouverture des armoires, 
" constituent un commencement d'exécution." 

On the strength of those authorities, I con- 
tend, that the several charged defects whether 
pingly or jointly do not and cannot vitiate the 
Criminal Information exhibited in this case or 
the proceedings had unon it, and is a necessary 
inference that the " Verdict " given is good in 
Law and that the Judgment is not to be arrested 
as moved. 

JUDGMENT. 

Were the defects charged against this Crimi- 
nal Information so many variances between the 
facts stated in the Criminal Information and the 
evidence tendered in support thereof, I should 
have had but little hesitation in coming to the 
conclusion that this motion in Arrest of Judg- 
ment was too late, and would have, at once, pro- 
ceeded to Judgment. (Articles 13 and 58 of 
Cbihikai. Pbocedubb Obdhtakce. 

But the defects complained of are not so many 
variances but so many omissions of facts which 
are alleged to be essential and material, and, on 
that account, should have appeared on the face 
of the Criminal Information, and the absence of 
which, therefrom, it was contended, must neces- 
sarily vitiate the proceedings had thereon. 

There is no doubt that the practice in Eng- 
land, previous to the statutes 14 and 15 Yict. 
C. 100, (of which our Cbim ik al Pbocedube Ob- 
DUTAircE is a reproduction) as well as since the 
passing of this last statute^ has been to state the 
name of the party robbed, and if unknown, to 
state the property to be that of some person to 
the Jurors unknown. The omission of that 
statement, in England, vitiates the indictment 
and may be taken advantage of tgr Demurrer, 
Arrest of Judgment or Writ of Error. Abch- 
bold's Cbxhutal Pbactice, page 42.) 

The proceedings on a Criminal Information de- 
jftdent m the statements required in an Indict- 



ment, must share the^ fate of the proceedings y 
upon a defective Indictment, unless sometbicg 
be shewn to lead to a different result, either from 
any difference existing between an Indictment 
and a Criminal Information, or from a difference 
between the Criminal Laws of England and of 
this Colony. 

The practice of this Court has been to require 
the same precision in a Criminal Infommtion, 
which is required in an Indictment in Englani 
on all the heads stated in Article 9 of the Cri- 
minal Procedure Act. that it be direct and cer- 
tain, lo. as regards the party charged ; 2o. the 
description of ttie offence charged ; 3o. the m- 
terial circumstances of the offences charged. 

Is the non-statement, in this Criminal Infor 
mation, of the name of the owner, a material 
or essential circumstance of the offence charged? 

This circumstance appears material for this 
reason that unless it be charged and proved thit 
the stolen monies belonged to Chauvin or to 
some person not known to the PBOCXTBEra Ge- 
KEBAL, how is the party charged to come into 
Court, prepared with evidence to dispose the 
fact allégée^ bj- establishing, for instance, thst 
the money which he is charged to havir stolen is 
his property, whether from his having received 
it in nayment of a lawftil debt or some other 
equally good legal grounds. 

But, was it said, the charge is made in the 
very words of the Penal Code to which have 
been added words used in England, in describ- 
ing the offence of Larceny. 

The words of the Criminal Information we 
that the Defendant attempted fraudulently to 
abstract, (which are the words of Article 301, 
P. C.) to which have been added '• steal, t^e 
and carry away," words borrowed from the En- 
glish Indictment, which, all are sufficiently à^ 
criptive of the offence of Larceny and ^^ 
ted to convey to the mind of any party charged 
that the money attempted to be stolen was the 
money of another person. 

Were these words sufficiently descriptive 
of the offence ? whence the necessity, m ^ 
English Indictment, to state the fitolen mo- 
nies to be the property of such a one, or of • 
person unknown. Does not this statement show 
how material to the defence of Defendant, on 
the merits, is the averment that the monies 
stolen or attempted to be stolen were *^® P^' 

Îerty of some other person and not that of tw 
defendant ? Por, unless told so, h^^. «'^f ^^ 
come with evidence to prove a fact, in the iuw' 
place. «o^cAar^ei; or 2ndly charged by i^r 
cation merely. If he had received in VV^r; 
of a lawful debt the monies alleged ix) be Btoi^ 
by him and had been in a position to substantias 
his allegation, would not auch evidence mihtm 
in his mvor, on the merits ? 

Por anything we know, such proof mig^J J*3! 
been adduced. If so the Defeadaiït would W^ 
been acquitted and disehazged. 

The essentiality of the àteiiiertrf<*^®^^^ 
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of the monies being thus established, and such 
aTennent not being found in the Criminal In- 
formation ; I come to the conclusion that the 
Information is bad for want of the averment re- 
ferred to ; 2Qdly that the proceedings had upon 
BO defective a Criminal Information filed in this 
case cannot be upholdon. 

These proceedings are accordingly quashed ; 
the Judgment moved for must be and is accord- 
ingly arrested, and the Defendant remanded to 
next criminal Sessions, for trial. 

This conclusion relieves me from the necessity 
of going into the merits of the two other alleged 
defects ; however, I may say so much of the 
second objection, that it is wholly unfounded. 
The attempt at Larceny is charged to have been 
in the dwelling of Chauvin, which the Defendant 
had entered by breaking his way into it ; and of 
the third objection, that no text of Law has been 
quoted to shew the necessity of stating the va- 
rious facts accompanying the breaking whence 
is to be inferred the commencement of execution 
required by Law, in support of an atttmpt to 
commit a crime. 



SIPREHE COVRT. 



ASSUBAKCES CONTBE l'InCENDIE, — YaLEUB DEB 

Mabchakdiseb — Peeutks. 

L'évaluation des Marchandises assurées^ fixée dans 
la Foliée d'Assurance, par V Assuré et le Man- 
dataire de r Assureur, établit de prime à bord, 
la preuve de la valeur de ces Marchandises à Vé- 
poque du sinistre ; et dans ce dernier cas VAs- 
sure ne sera pas astreint a prouver cette valeur 
au moyen de preuves aussi rigoureuses que dans 
les cas ordinaires ; Von applique alors la règle : 
" Probationes leviores admittuntur." 



FinB Ii78irBAKCE« — Valite of Goods, — Evif 

DENCE. 

The valuation set upon goods insured , by the In- 
sured and the Insurer's Agent, is a priori con- 
clusive of the value of the goods at the date of 
the Policy ; but not of the value of the goods on 
the day of the fire. The Insured is allowed to 
prove the value of the goods on the day of the 
fire by much slighter evidence than is required 
in ordinary cases. The Bute : '* Probationes 
leviores admit tuntur*' applies. 



WIDOW DONZ, - Plaintiff, 
Versus 

MAURITIUS FIRE INSUR\NCE COMPANY, 

Défendants. 

Before: 
His Honor Mr. Justice Bestet*, and 
His Honor Mr. Justice Colin. 



8. J. Douglas, — Of Counsel for Plaintiff. 
J. Slade. — Plaintiff's Attorney. 

Hon. L. Abnaud, — Of Counsel for Défendants. 
J. PiQNÂGUT, — DefeudanVa Attorney. 



November, 1866. 

This was an action brought by Mrs. Widow 
Emma Donz againnt the '* Mauritius Fire In- 
surance Company ** to recover the sum of ;J3,500 
being the amount of a Policy of Insurance on 
certain goods and merchandize belonging to tho 
said Phiintili* and iusurcd by the Defendants, for 
the like amount, on the 28th June 1^'G5. 

It appeared that the stock in trade so insured 
was partially burnt and consumed on the Srd 
April 1866, and the loss did not happen, accord- 
ing to the allegations set forth in the Declara- 
tion, by means of any of the risks which, in the 
terms of the policy, would have excluded the 
Company's liability. The Declaration further 
averred that the Plaini iff had fulfilled and ob- 
served all tho conditions which she was bound 
to perform, and that the Company although re- 
quested had refused to pay the amount of the 
policy. 

The Defendants pleaded that they were 
not indebted in manner and form; that the 
Plaintiff had no rigfit of Action, and further 
that tho Defendants had always been rt ady and 
were ready to pay any sum u^ to the amount 
mentioned in tne policy, provided the Plaintiff 
did prove, to the satisfaction of the Company, 
that at the time of the fire there existed on her 
premises goods and stock in trade to the amount 
claimed. That the Plaintiff* had failed to make 
such proof That such offer was refused. That 
after the fire, the Defendants did cause the goods 
and merchandize in question to be appraised, 
and that the said appraiser found that goods 
and stock in trade, to the amount of one thou- 
sand five hundred and forty-seven dollars and 
eighty cents, had been damaged by fire. The 
Defendants paid into Court that sum of £1,547. 
80 c. subject to certain attachments lodged in 
their hands, for various sums, by •* Blyth Bro- 
thers &, Co«," " Louis Deltel and W amarain- 
sing." 

The Plaintiff replied, practically alleging that 
she had suffered damage to the amount sued for 
and joined issue. 

S. J. Douglas for the Plaintifi*, and Hon. L. 
Abnaud for the Defendants, respectively called 
witnesses, and cited, in the course of the argu- 
ment which is noticed in the Judgment, the 
following authorities : 

Dalloz. Assur : Terrestres V. P. 204. 
PouGET traités : des Assurances. Sauvetoge. 
Dallzoz Assur: Terr: Page 224. 
S. V. 38— p. 129. 

JUDGMENT. 

On the 26th Juno 1865, the Plaintiff insured 
her stock-in-trade for the sum of $8,500, and 
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her faraiture for j[500 more. The Mauritius 
Fire Insurance Company took the risk and re- 
ceived one year's premium. In April 1866 a fire 
burst out in the premises contiguous to the house 
in which the Plaintiff kept her shop and in which 
she also dwelt. The fire made its way through 
the wooden partition between the two houses, 
and according to the Plaintiff's allegations, partly 
destroyed and partly damaged her stock-in- 
trade. In this case we have nothing to do with 
the risk taken on the furniture. The Defendants 
contend that the Plaintiff has not lost goods and 
merchandize to the amount originally insured, 
but to a much smaller amount ; they pay into 
Court the amount of their appraiser and valua- 
tion, and take issue upon the difference. 

It is to be observed that the pleadings, in no 
wise, charge fraad upon the Plaintiff ; the sole 
question which directly or indirectly arises from 
the issues which they raise is this : has the Plain- 
tiff lost ;$d,500, or more, worth of goods, or, has 
she not lost so much ? 

On the 26th June 1865, when the risk was 
taken, the goods and stock-in-trade were valued 
at the sum of 93,500, and the Defendants con- 
tended that this was not conclusive even as a 
starting point ; the sum of ^$13,500, amount of the 
valuation, having no other object than that of 
determining the amount upon which the pre- 
mium was to be taken. We are of opinion that 
that valuation is, à priori^ conclusive as a start- 
ing point, that is to say à priori conclusive of 
the fact that on that day, 26th June 1865, the 
stock-in-trade insured was of the value of J^3,500 ; 
of course the next day it was liable to increase 
or decrease ; of course it is not in any way con- 
clusive that on the day of the fire there were 
goods to that amount ; but it shows that on the 
date of the Policy there w.ere goods to that 
amount. 

In this case, the Appraiser of the Company, 
before the Policy was signed, went into the shop 
and satisfied himself that he could report to the 
Company that the goods might be insured for that 
sum, and it is difficult to see why the Apprai- 
ser's valuation should be conclusive, on that 
day, to authorize the Company to receive a pre- 
mium which is an ad valorem one, and should 
not be, on that day, à priori evidence to enable 
the insured to recover the principal sum on 
which he has paid a percentage in the shape of 
premium. The conoitions of the risk, certainly 
seem to us to give the same construction to the 
contract of parties, if the law did not give it. 

Article 6 runs thus : — 

" L'estimation des objets proposés à l'assu- 
rance se fait tTaprèi leur valeur actuelle, par le 
proposant et l'un des Inspecteurs de la Compa- 
gnie, sauf décision du " Board of Directors." 

The actual value then, is settled between the 
insurer's Agent, subject to the control of the 
"Board of Directors." 

Article 7 gives to the Company the right to 
proceed to a new valuation, pending the course 
^f the risk, in case the matters and things in- 



sured have apparently increased or decieaied; 
and further, gives such Company the powet of 
causing anterior valuations to be reduced upon 
verification ; again. Article 19 allows the Compa- 
ny, at the expiry of every year, to cause tbe 
amount of the risk to be reduced when, iiUenIk, 
mercliandize has been insured. 

From all those conditions it would result tk 
whilst the Company has reserved toitaelfthe 
right of reducing its risk, even pending the 
course of such nsk, it only can do so upon a 
new valuation to which the insured mast submit; 
but until then, either increased or d«:rea8ed,tlie 
original valuation made jointly by insurer aod 
insured, under the Control of the " Board" is at 
least very strong à priori evidence of the yalofi 
of the goods insured on the day of the Lua> 
ranee ; and, therefore, although it does not fol- 
low that whilst goods insured iJl.OOO, and worth 
that sum on the dav the risk was taken, m 
worth that sum on the day of the fire, yet that 
preliminary valuation is of the greatest value ai 
a starting point, because when joined to ftcU 
easily ascertained, it may serve as a basis to 
come to a sound conclusion as to the real value of 
the goods lost by the fire. This Doctrine is laid 
down by the Coue Eoyalb de Pabis, Comp.in 
Soleil V. Bidard, S. V. U, 2, 145. 

•• Considérant que rien n'établit, et qu'il neat 
*• pas même allégué que depuis cette époque 
" jusqu'au jour de l'incendie la maison est dim- 
•* nuée de valeur; que la " Compagnie du So- 
•* LEiL " ne peut prétendre que cette évaluation 
" faite contradictoirement avec elle, et qu'elle a 
" trouvée bonne pour la perception de la prune, 
" doive rester sans effet lorsqu'il s'agit de reps- 
"rerle dommage ; que l'avis des experts sur ce 
" point n'offrant aucune base certaine d'evalB*- 
"tienne peut détruire la foi due aux esta* 
•• tiens faites d'accord entre les parties. ' 

The Judgment, then proceeding on the ba^ 
which we have laid down, goes on to '^^.^Jr 
the goods may not have had, at the time of w 
fire, the same value as they were at the date o^ 
the Policy. We find the same prificiple heW ^ 
the •• CouE DB Cassatiok," Gamp, du WŒsn 
V Arde99on. Daxloz. Asssur : terr : V. ^- ^'^ 
dismissing an appeal from the Coub Botalb 
Paris which had refused to appoint «PP'*^. 
to value certain losses alleged to have been b 
fered by the Plaintiff. In that case. «>ntrai7 » 
the printed conditions of the Policies by ^ûi^ 
the -PncEirix Company " generally reseneû ^ 
itself the right of not being bound by ^^r^ 
tionsbom in this Policies, the insured o«^S^ 
lowed to prove his loss by every means in 
power. It had been agreed that the lossef shouw 
be settled according to certain annexed '^^r^ ^ 
■ ; the Plaintiff claimed accordingly, /»^ r 



nes ; 



Company applied for the appointment oi ce 
appraisers. The Court rejected the -'^^P?^ 
tion : •• Attendu, after laying down the i^ 
•• que la Compagnie du Phœnii ne ^*"^mt 
'• admise à |/laider un système dont le ^^ ^^ 
'• serait que pour] augmenter sa prime, ^^^^ 
" rait laissé porter des estimations ^'^P^ ^! 
" et que lorsou'U s'agit de payer le smwtre ^^^ 
*• vé elle vouarait revenir à des estim***?^ ^ ^ 
I •• faibles. Que si, en général, il ne ««'^ ^ 
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'* fournir aux assurés Tappât d'un bénéfice à 
'' faire ; il ne faut pas non plus donner aux Gom- 
** pagnies le moyen de leurrer leurs assurés ; 
*' que c'est à elle a vérifier avec soin leurs 
" estimations ; mais que jusqu'à preuve contraire 
*' ces estimations doivent faire foi." 

But what proof can tbe insured bring of his 
loss, when his books, for instance, have been 
destroyed ; for, although the agreement in the 
Policy is very good evidence of the amount at 
the date of such Policy, it is not and cannot be 
conclusive of the loss at the time of the fire. 
Lemones et qiuvpassuerit haheri admittuntur pro- 
bationit says OMEBiayoN. " A Tcgard des mar- 
*' chandises en Magasin, si eUes ont été assurées 
*' sans désignation, (Pakdbssus 11.291) l'assuré 
*' ne peut être tenu que de prouver qu'il exis- 
" tait des marchandises, de quelque espèce que 
*^ ce soit, du genre de celles qu'énonçait^ la po- 
•Mice." 

After a fire, says Pouget, p : 616, public no- 
toriety may be consulted, and if the insured has 
neither books, deeds, correspondence or witnes- 
ses, his oath may suffice. The result of those au- 
thorities which, on this point, are supported by 
many decisions, amongst others, those already 
quoted, is clearly this, that the very nature of 
tne danftige sufiered, shows that the contract of 
insurance would be practically impossible, if the 
insured were comneUed to prove his actual loss 
by evidence which would be insisted upon in 
many other instances. The greater the loss, the 
greater would be the difficulty against which the 
insured would have to struggle. It is perfectly 
impractical to say that the interest of an Insu- 
rance Company leads it not to dispute ; it is 
enough that the company may dispute the claim 
if it chooses to dispute it ; as contracts of insu- 
rance are of very great importance and usefuU- 
ness it seems just and fair that every kind of 
reasonable proof should have been allowed the 
insured to show his loss. 

Here, Made. Donz starts with the valuation 
in the Policy : in June 1865 her goods were ta- 
ken by the Co^ipany to be worth ;$3,500 and 
she paid premium on $3,500. It is shown to us 
by tne evidence that apart from the actual con- 
tract, that valuation was not exaggerated and 
we mention this fact merely because it was ur- 
ged that exaggeration, on the part of the insured, 
was evidence of fraud, of intent to deceive. 
Emile Pilot, Jules Bouic, and Alcide César show 
that there was no exaggeration ; she brought a 
good many things since the policy was signed, 
the broker's bought and sold notes show this : 
she lost goods, not merely such goods as were 
damaged by smoke or water, but goods burnt 
and of which the ashes were to be found in her 
shop, when the Police and firemen effected an 
entrance. 

Mr. Labonté, very clearly show this, and al- 
tho' there is evidence the other way, it seems 
difficult to believe that Mr. Labonto, tbe chief 
fireman, who first forced an entrance into the 
shop, could have been mistaken, whilst others 
may not have noticed the fact ; and certainly 
those who entered only after water had been 
pxmiped into the room, for sometimes may not 



have had their attention drawn to the ashes. No 
one saw goods carried away ; the Police was al- 
most immediately in possession, and kept pos- 
session. We have, besides, an inventory made 
by Mr. Bouic, from information given him by the 

Elaintiff. That inventory which, perse, would 
e of little value, gives the stock of the shop on 
the 31st January 1866, and the amount was, 
then, $S 326.48 : so far as it goes it corroborates 
the evidence of those witnesses who say that the 
shop was well stocked. 

A good deal was also brought forward about 
the strangeness of the fire which broke out sud- 
denly in an untenanted house, next door, and the 
origin of which is most suspicious. There, there 
have, of late, been many suspicious fires ; ]Mr. 
Prince has proved, that this was one of them, 
is possible, but what connexion has there been 
proved between that fire and the Plaintiff save 
that the Plaintiff's goods have been destroyed. 

The pleadings set forth no such suèpidon, and 
if fraud should be distinctly charged in any case, 
it is in a case of this description where the inte- 
rest of the public, no less than the private inte- 
rest of the Company requires that the fraud 
should be thoroughly sifted ; here the PlaintiflT 
has not been called upon to meet charges of 
fraud or insinuations of suspicion. We were 
told, from the Bar, that the house itself was in- 
sured by the Company and that the risk was 
paid, a circumstance which unexplained does not 
support the notion that this fire was incendiary. 

We are fully aware of the great risk to which 
may be exposed a Company of this description. 
Insurances on merchandize and property which 
is easily carried away, offer greater dangers than 
all, but in these as in most cases, good faith is 
presumed. 

Besides their rights to inspect and proceed to 
new valuations. Insurance Company have a piece 
of very good advice given them by the writer of- 
ten quoted on their side, Mr. Pouget : " de 
" pareilles assurances ne doivent être faites qu'a- 
" vec des personnes d'une probité connue." It 
is right to add that we have before us no evi- 
dence to make us doubt the Plaintiff's honesty. 

On the whole we have come to the con- 
clusion that the Plaintiff has made out her case. 
It is very true that since the 31st January 1866« 
she must have sold some of her goods ; but we 
are told that the linen drapery trade has been 
very slack indeed, of late, still, on her own state- 
ment ; that conveyed to us by Bouic's invento- 
ry, her stock was ;jF3.326.4d, on Slst.January 
1866 ; the fire took place on the 3rd April ; two 
months' sales have to be deducted from that 
principal sum ; by valuing the sales of every 
month at the sum of ;$I250, we think we take 
a liberal view of the case ; that would reduce 
the stock, at the time of the fire, to the sum of 
52,826.48. Necessarily our valuation can only 
be approximative ; if her sales were equally 
slack every day, the Plaintiff would have sold 
less than that amount ; if they were as good af- 
ter as before the 31st January, she must have 
sold more. Judging from the Policy, the inven- 
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torj, the eyidence of Pilot, and that of Bouic, 
we think that sum a fair criterion. 

Judgment shall be entered for the Plaintiff, 
for that sum, to wit : $2,826.48 with interest 
from the date of the Declaration, and Costs. 

The Judgment to be executed, sul^ect to the 
attachments lodged in the hands of the Compa- 
ny, all rights reserved, as to them. 



BAIL GOORT. 



Capitaine et Aii>£ATcrB. — Mabchandises ten- 
dues ET DÉLIVBKES, — ACCEPTATIOK A PAYEE, — 

Eesponsabilttb pebsonnelle du Capitaine. 

Jj* acceptation d'un compte par un Capitaine de la 
marine Britannique^ pour marchandises à lui 
vendues et livrées, sans la mention expresse qu'il 
entend engager les Agents et Armateurs du na- 
vire, le lie personnellement» 



Masteb and Gwnebs dp a Ship,— Goods sold 

AND DELIVBBBD,— ApPBOYAL OP ACCOUNT, — 
PeBSONAX LIABILITY OF THE MaSTBB. 

The Master of a British ship must take care to 
confine^ by eatress terms, the credit made him, 
to his Owners only, else he vnll be personally 
bound. 



HAEPEB & Co.— Plaintiffs, 

Versus 

Captain LEMON,— Defendant. 

Before : 
His Honor Mr. Justice Colin. 



P. L. Chastellieb, — Of Coi:.^sel for Plaintiffs. 
&. EiTTEB, — Plaintiffs' Attorney. 

E. DiDiEB, — Of Counsel for Defendant. 

J. Halais, — ^Defendant's iittomey. 



6th December 1866. 

This was an Action brought to recover, against 
the Defendant, Master of the ship " John Stu- 
art,^* the sum of fifty seven pounds, eight shil- 
lings and nine pence sterling, for goods sold and 
delivered to him as Captain of the said ship, 
from 2lBt July to the 15th November 1866. 

The account presented to the Defendant was 



made out : *' Debtor " the Captain and Ownen 
of the ship '* John Stuart,'* ana was approved of 
by the Defendant, in these terms : *• correct. W. 

Lemon." 

The Defendant contested the Plaintiffs* claim 
and urged that his Owners^ and not himself» were 
liable for the goods sold and delivered to bim by 
the Plaintiffs. The Plaintiffs put in the accoont 
and maintained that, according to Law and to 
the facts of the case, the Defendant was liable. 

There is no doubt, as it was maintained be- 
fore the Court, tbat the right of the Master 
of a British ship to I bind his Owners, ia 
a foreign port, for goods bought by him for 
the use of the ship, may give rise to many 
important considerations. If it be true th^ 
the Master is the Owner's Agent, there is no 
doubt that he cannot bind the Owners beyond 
the SCO} e and extent of his agency and tbat tbe 
Courts of Law will, in cases of this and aimilar 
descriptions of agency, as well as in other casrt 
of Principal snd Agent, keep the Agent within 
the strict limits of the powers entrusted to hio. 
According to the circumstances of every case, 
will the evidence, which goes to show the neces- 
sity upc»n which the Owner's liability must rest, 
require to be more or less strong. 

But. in reality, no such difBculty can arise 
here ; for, this is a British ship, and the role is 
that unless the Master takes care, by express 
terms, to confine the credit to his Owners only, 
he will be personally bound by a contract of tws 
kind made by himself Abbott, on Shipping, 
quoting Bich v Coe. Cowper, 636. 

No doubt the Merchant who sells the goods 
may, sometimes, have both the Master and tbe 
Owners liable to him, and no doubt also, the 
Master mav, in certain cases, have a right to call 
upon the Owners to repay him ; but such is not 
the case here ; the Master contracted directly ; 
he did not, in distinct terms, confine the credit to 
his owners only ; the evidence is the other way, 
and he must be held liable to these Plaintiff». 

It was attempted to show that the onus prth 
handi would, according to " French Maritime 
Law," lie upon vendor, to shew that he has gi- 
^eu credit to the Master, alone. That is not in- 
variably the case ; the Master is liable, directly, 
if his obligation is the result of the contract he 
makes or documents he signs ; and, in this case, 
he never repudiated the account charging him 
personally ; far from it. Besides, a reference to 
the books will show several cases where the 
Master was to be held liable, and the Ownen 
not ; but there is no occasion to enter at anj 
length into the consideration of this point ; thi« 
ship is a British ship, and the Master a BritisL 
Master ; the Owners, British Owners. (3 and 4 
Wm. 4. C. 55 Sect. 6 and 17 ft 18 Vict. C. lOé, 
Sect. 8). 

Judgment must go for the Platntiffii, with 
Costs. Arrest in execution for three years. 
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SVPBEHB COURT. 



DiVOBCE, — " SiviCBS." 



Les époux cement àewanàer le divorce, pour sé- 
vices graves, desquels il résulte que la vie com- 
mune leur est devenue insupportable, mais gêné» 
ralement parlant, le divorce ne sera point accor- 
dé pour un cas isolé de mauvais traitement. 



DlTOBCE, — " SœTITI^.' ' 

An action for a divorce may he grounded on scevi» 
tia of habitual occurrence, and of such a serious 
nature, as to prove that the conjugal life is into- 
lerable ; hut one single instance of ill-treatment 
will not he a sufficient ground. 



CAZABAN THE WIPE,— Plaintiff, 

versus 

CAZABAN THE HUSBAND,— Defendant. 

Before : 

Hia Honor Mr. Justice CoLiy and 
His Honor Mr. Justice Abnaud. 



E. Pellebeatj, — of Counsel for Plaintiff, 

P. GixoT, —PlaintiflTs Attorney, 

Hon. v. Naz, — Of Counsel for Defendant. 

P. Mallet, — Defendant's Attorney. 



^th December 18GG. 

The Plaintiff, in this case, sued her husband 
for a divorce à vinculo Matrimonii. We hare 
heard several witnesses in support of the facts 
alleged» and several called by the Defendant. 
The *• Ministère Public ** gave conclusions 
against the application, when the Court took 
^time to consider. 

There has been in this case, a good deal of 
very contradictory evidence ; in reality, a good 
deal of false swearing one way or the ot her. We 
are inclined to believe rather the witnesses for 
the Defendant. It seems hardly credible that 
if this woman had been often beaten by her bus- 
band, under her own mother's roof, that such 
facts should be unknown to the mother, and she 
certainly ignores them. There is, then, before 
us. no credible evidence -'to tho effect that she 
was struck at all, except on one occasion ; and it 
has been held by this Court, in Bellurd v. Bel- 
lard/^ that the iact of a husband striking his 
wife once, in a fit of anger, is not sufficient to 
authorize the Court to dissolve the bonds of holy 

•£bj»rd,Fftge68. 



matrimony that unite together 
but lately married. 



a young couple 



The wife complains that her husband conveys 
away his property to the prejudice of her child ; 
there is no proof of that ; what property there 
is all is his own : there is no proof toat he 
squanders it She complains that he does not 
allow her to go out as she likes ; that he refused 
her leave to sleep ir a pavilion which she pre- 
ferred to her usual bed-room, which appears to 
be too near the shop. These are certainly sin- 
gular grounds for an application for a divorce ; 
it no wise appears that ne acted in the way he 
has been represented, from feelings of cruelty or 
spite. The pavilion he let s, the bed-room which 
is good for him, is not shown to us to have been 
bad for her. We do not perceive how his refu- 
sal to let her take a drive mto the country with- 
out him, is to be construed as an outrage. She 
complains that the shop he keeps is visited by 
women of ill-fame and persons of very low des- 
cription. That is denied by witnesses just as 
trustworthy, we think more so, than the wit- 
nesses who assert the fact. But esto that 
it be true, a grog shop-keeper can haidly be ex- 
pected to drive away his customers because 
their morality or manners are not as they should 
be. A shop where Colonial Hum and such other 
drinks are retailed is not invariably the resort 
cf the best description of people The Plaintiff 
married her husband, for better, for worse, and 
surely cannot, now, turn his trade and his at* 
tendance on his business into a cause for divorce. 
The undue familiarities with women in the shop, 
are not, in our opinion, made out. The fact that 
the Defendant got his wife to wait on the eus* 
tomers may or may not be true ;but it is in evi- 
dence that when he was in the shop, with his 
servant, he did not ask her to attend to the cus- 
tomers. 

The " Ministère Public " has suggested that 
this young couple had better have been left 
alone ; we think so too. The indiscreet interfe- 
rence of relatives, however well meant, (and 
they may have been well meant.) will not tend 
to soothe the petty annovances, the slight out- 
bursts of temper, which, lefl to themselves, will 
soon cool down, and notwithstanding which 
these parties, better taught by experience and 
their own self-restraint, may enjoy, if not the 
full sunshine of .conjugal bliss, at all events^ a 
fair and reasonable share of happiness. 

We must, therefore, reject this application 
and give Judgment in favor of the Defendant. 



SITUEME COIBT. 

DiyoRCE, — PuocénuHE, - Ma^^dat, — Pbecye 

TESTIMONTALE. 

Lorsque V époux contre lef^uel la demande en di- 
vorce sera dirigée, se sera absenté du Pays, en 
laissant un mandataire, le demandeur pourra 
prouver par témoin V existence et la nature du 
mandat, et signijier les arfes de ht procédure à ce 
mandataire. 
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DnroECE,— Pbocedubb,— PowEBÎ or Attobkey, 
Pbimcipal axd Agent, — Obax Pboof. 

Jf^'here one of the Spouiee against whom the action 
in divorce was entered ^ had left the Oolong ^ and 
appointed an Agent . the Court allowed the Plain- 
tiff to prove the Agency by witnesses and to serve 
the proceedings on such Agent, 



BEUXIQUEL THE WIFE,— Plaintiff, 

versus 

BRUNIQUEL THE HUSBAND.— Defendant. 

Before : 

His Honor Mr. Justice N. G. Bebtel and 
His Honor Mr. Juitice Colin. 



J. CoLiK, — Of Coansel for Plaintiff^ 
J. BoircHET,— Plaintiff's Attorney, 

Defendant not appearing. 



5th December, 1866« 

In this ease, the Plaintiff has applied to this 
Court, for a divorce. The Defendant who is out 
of the colony, but left behind him an Agent al- 
leged to be empowered to represent him for the 
purposes of this suit, has left default ; the legal 
notices an4 summonses wr^re duly served on the 
alleged Agent, and the sole question for the 
Court to decide is, whether service upon this 
Agent has been good service in this case. 

J. CoLiK, for the Pbn'ntiff, urged that it was ; 
for, the law does not prohibit, in certain cases, 
proof of agency by witnesses, and in this case 
ne had phown by witnerses that there had been a 

fower of Attorney ; he had proved that it had 
een lost, and therefore might and did prove, by 
parole evidence, the contents of such power. 

The question, in reality, before us, is not whe- 
ther a Defendant may appear or be represented 
by an Agent, in a suit for divorce. Art 243. of 
the Code allows the Defendant to appear in per- 
son or by a *' fondé de pouvoir." and A rt. 241 
directs the Plaintiff to summon the Defendant 
in the ordinary way. We think, therefore, that 
if we could be satisfied that this all» ged Agent 
was in reality the Defendant's Agent, and that 
his power covered the ri^ht or duty to act, in 
the matter of a divorce, for the Defendant, ser- 
vice upon the Agent would be, for a'l matters 
connected with the sittings of the Court, good. 
But no power is produced ; it is alleged that 
the power of Attorney has been mislel^^ or lost 
and the Plaintiff was allowed, saving the deci- 
sion of the Court, on the point which was reserv- 
ed, to show the loss and the contents of the docu* 
ment. The question, therefore, is this : Can 
this be done by parol evidence ? 

We think that when a docoment has been lost 



and the fact of its loss has been estabMed to 
the satisfaction of the Court, its contents mj 
be proved by parol evidence. 

Of course the proof which the Court will le. 
quire may vary with every case ; if the docu- 
ment has been registered, it is right to take out 
a regit^tration copy ; for, if the identification of 
the registration copy with the last docament,l)e 
satisfactorily made out, the contents will bed» 
cribed, at once, without trusting farther toAe 
slippery memory of a witness. Sat, in this caw, 
the power of attorney was not registered, parto 
are therefore thrown back upon the memoiyof 
those who have examined or read the docament 
so as to reconstruct it. 



In so serious a matter as a divorce, we i 
require strong evidence to induce us to coniider 
the alleged Agent as sufficiently authorized to 
receive service of legal documents. 

But we are satisfied from the evidence addu- 
ced that there was a power of Attorney giren bj 
the Defendant and that such power, now loit 
authorized Mr. Duperrel to act for the Défen- 
dant in this matter of a divorce. 

We shall sustain the service of the noticei, 
and as on the merits of the case, the Plaintiffs 
grievances have been made out. we shall, in ooq- 
formity to the conclusions of the " Ministew 
Public, " give a decree for a divorce and autho- 
rize the Plaintiff to appear after the delays ind 
notices required by Law, before the Officer of 
the Civil Status of Port Louis, who is. bjtlie 
Judgment, authorized to pronounce the divcna 
à vinculo matrimonii between the Plaintiff and 
her husband. 

Costs against the Defendant. 



SUPREME COURT. 



Bbeybt d'Invention, — Expebtiss, — Sifla 
PBOYisoiBE, — Obd. No. 11 DE 1835. 

Recours en justice du Breveta contre tout acUf^ 
en contravention des termes du Brevet. 



Lettebs Patent, — Subtet, — Skilled wm»» 
•* ExPEBT," — Pbotisional sbizubb,— I^^^' 
TiON,— Obd. No. Il op 1886. 

Bemedy of a Patentee.in a case o/contravetUm^ 
the letters patent, by action at law, ày inj^' 
tion or by provisional seizure, 

Bx-PABTE: PAUL COUGET. 



Before : 

His Honor the Acting Chtep JtnxJB and 
The Honorable tur, Jijsticb CoLn^« 



1866] 



COURTS OP MAURITIUS. 



155 



'E. Dupont,— Of Counsel for the Applicant. 
L. R0BB8SE,— Attorney for the same. 



5th Decmnler 1866. 

This was a motion made by E. Dupokt, for 
Paul Couget, of Port-Louis, tobacconist, for an 
Order from this Court, authorizing a skilled En- 
gineer to repair to the premises occupied by 
Félix Goze & Co. of Church street, Port-Louis, 
tobacconists, to examine a certain machine for 
cutting tobacco, and to report whether the said 
machine be similar to the one for which the 
said Paul Couget has obtained the exclusive pa- 
tent of introduction for the exclusive use there- 
of, from the Oovemment of this Cololiy, on the 
20th May 1865. 

This motion was made upon the Applicant's 
affidavit disclosing the fact that he had obtained 
a patent and stating that Félix Goze & Co. had 
introduced a machine similar to his own for the 
purpose of cutting tobacco without patent or 
authorization, and had infringed the privilege 
rested in him. the said Paul Couget. 

The Statutes or Ordinances which are passed 
bj the Legislative, for the protection of inven- 
tions and the punishment of those who infringe 
Eatents granted by the executive power, usu^- 
/ enact penalties or forms of actions sufficient 
to meet the injuries that may aiîse. 

By Ordinance No. 11 of 1835. article 3 par : 
2, patentees are authorized to prosecute, before 
the Court, all transgressors against their exclu- 
sive rights ; recover damages and have suppres- 
sed and confllBcated. to their profit, all machines, 
utensils, and so forth, used according to the in- 
Tention or process for which such patentees have 
obtained the patents -. The provisional seizure of 
such utensils and goods manufactured accoming 
to the privileged process, may also be ordered. 

It is clear, however, that the Judge in Cham- 
bers will not allow this last summary measure 
to be adopted unless àpriori satisfied that there 
has been an infringement or a piracy ; and as 
this, according to the nature of the invention or 
other patented right, may be more or less easily 
proved,care must be taken that whilst endeavour- 
ing to protect a patentee who complains of an 
infringement of his exclusive right, third par- 
ties who may turn out after all to be innocent 
of a piracy, should not, by a provisional seizure 
of their mnchinery or implements of industry 
be made liable to suffer incalculable damage at 
the hands of, perhaps, an insolvent patentee. 

In FbjlNCE where provisional seizures may be 
granted also, it has been held that '* la loi auto* 
'* risant la description avec ou sans saisie, la sai- 
'^ sie ne doit être ordonnée que lorsqu'il y aura 
'' lieu de craindre la disparition des objets incri- 
" minés." Parisot v. Fautcels—S May 1845. 

An application had been made, in this case, to 
the Judges in Chambers, and one of us, Mr. 
Justice Colik, declined to grant the provisional 
seizure prayed for, upon a meagre affidavit then 
laid before him, unless the Applicant submitted 



himself to deposit, at the Begistry, a reasonable 
sum, both to show his good faith and also to se- 
cure some indemnity for the innocent Defendant, 
should the Applicant fail to establish, in the 
action he was by Law bound to enter, his exclu- 
sive right or the alleged wrongdoer's infringe- 
ment of such exclusive right. 

The patentee not being prepared to make such 
deposit, has now moved the Court for an Order 
appointing an Engineer to examine and verify 
the nature of the machinery used by Ooze & Co. 

The usual wny is to proceed by action at law, 
as by our 0' dinance directed, and upon the right 
being established in such action at law, to obtain 
an Injunction to restrain the Defendant from 
further infringement ; besides, execution for the 
damages that may have been recovered, and the 
suppression and confiscation which may then 
have been ordered. 

Sometimes, the Cou t of Equity will, even be- 
fore directing an Action at law, grant such an 
Injunction, when they are satisfied that the case 
requires summary interference. This was done 
in Ahemethy'a case, 3. Lnw J. 209. But this is 
seldom done when the patent is recent, or where 
the piracy or imitation has been doubtful. 
(Earmier v Plane, 14. Vesey. 130. Hill v 
2^ompêon,S, Mesio. 622 ) 

In this case tho patent is quite recent, it. is 
signed 29th May 1866 and was read in Court 
on the 7th August 1866. Nor, has, in %ct, any 
motion been made for an Injunction. Accord- 
ing to the usual practice, t^ierefore, an Action 
at law, such one as the Ordinance directly au- 
thorizes, is the remed} which the Applicant has 
in his own hands, if his right has been infringed. 
We have, as at present advised, before us, nei- 
ther the specification of the patented machine 
nor the description of the machine, the use of 
which is stated to be an infringement of the pa- 
tented one ; we have no action before us ; we 
have, saving the bare statement of the patentee 
hims* If a most m* agre one ; no data upon which 
we can safely interfere by means of a seizure. 

It is right to interfere by sending au Engineer 
to examine and describe the machine in question. 
By the present law of ^D*ance, that of tne 25th 
May 18H8, art 47, this, not only might, but 
should be done, but that law is not law in Mau- 
ritius, and its provisions have not been adopted, 
in our Ordinance No. 11 of 1835. 

Although, however, we cannot act under the 
protection of a special enactment, there is no 
doubt that the Court has often given orders of 
this di scription, and there is no reason why, in 
a case like this, where we do not think we can 
safely order a provisional seizure, except under 
conditions, we should not resort to a conserva- 
tory measure which, whilst it will enable the 
patentee to protect his right, if such has been 
infringed, will not expose the alleged wrong- 
doers to prejudice and loss if they are innocent. 
The law allows that which it does not prohibit, 
and we think the application should be granted. 

We order the affidavit to be filed, and appoint 
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Mr. Bouequet, Engineer, to examine the ma- 
chine in question for cutting tobacco, ut«ed by 
Felix Ooze & Co. of Church street, tobacconists 
and describe the same in all its particular s. We 
order that, if necessary, he shall be accompanied 
by Usher Pitchen. 



BAIL COVRT. 



MaITDAT et MaWDATAIBB, — ACTIOSr EN DOM- 
.HAOES-INTéTiTS, — EbBEUB DAKS VK EITYOI J)E 

BIJOUX, — Appel be jtjgement de Magistbat 

DB DiSTBICT. 

Lorsguil }f*agira de fixer dee dommages à Voccasion 
Sun fait préfudiciable qui ne sera point un acte 
ayant occasionné à la personne du plaignant un 
tort physique ou moral, le dommage souffert de^ 
vra être prouvé spécialement et ne devra pas être 
fixé S une manière arbitraire. 



Pbikcipal aitd Aoekt, — Action in damages, — 
Mistake in an invoice op gold jewelby, — 
Appeal pbom judgment op Dibtbict Magib- 

TBATE. 

Jn these cases not including injuries to the person 
and in which physical or moral grievances have 
not arisen^ special damages must be clearly prov» 
ed to have been sustained and cannot be arbitra- 
rily fixed. 



C. PECK & DELAUNAT,— Appellants. 

versus 

JAME,-— Bespondent. 

Before : 
His Honor Mr. Justice Colin. 



"W. Newton, —Of Counsel for Appellants. 

J. Halais, — Appellants' Attorney. 

P. L. Chastellieb, — Of Counsel for Respondent 
0. BiTTEB, — ^Bespondent's Attorney. 



14M December 1866. 

In this care, which was an Appral against a 
Decision of the District Magistrate of Port 
Louis, on an action of Damages, Judgment had 
gone, before the District Court, for the Plaintiff, 
iHien the Defendant, veiy soon after, applied for 
and obtained leave to bnn^ on the case de novo^ 
beeanse certain extracts of letters produced by 
the Plaintiffs before the Magistrate were not 
true and correct extracts. 

The Plaintiff, by his Counsel, at once consent- 
ed and offered to prodace the letter-book itself, 
which was done, and the Magistrate allowed the 



parties to be heard again, when the Counsel for 
the Defendant read certain pasBages from letten 
written by Plaintiff to l)efendant8, in France 

The object of the Defendants was, evidentlf, 
to show that the Plaintiff had ratified and buc- 
tioned the Defendants' doings and agency in 
Paris, and was stopped from suing them for an 
alleged breach of duty. 

The Magistrate below, on the dlst of October 
last, came to the conclusion that there had been 
no ratification or waiver of right, and ga?e Judg. 
ment for the Plaintiff, allowing the full damagM 
claimed. From the letters that passed between 
the parties. I am of opinion that the Magistrate 
was right when he decided that the Plaintiff had 
not waived his right to recover damages from 
the Defendants ; but I do not think that the 
damages allowed to the Plaintiffs, by the Judg. 
ment ap|)ealed against, have been made out to 
the amount, at least, for which a decree was 
given. The Plaintiff may well have laid bis da- 
mages at the sum of ^QO^ bat in a case like 
this, special damages must be proved and nol 
arbitrarily fixed. 

There are cases in which damages may be as- 
sessed in a more general way, when, fr instance, 
injuries to the person haye been inflicted, from 
which physical or moral grievances have arieen, 
which must be met by damages. 

But this is not such a casa Here» it i« per- 
fectly plain that the Plaintiff, who ordered out 
fold jewelry weighing 14 gold carats, and ga?e 
is order to the Defendants who employed a 
man whose business seems to be to make jew^- 
ry inferior to the standard weight, received 
gold chains weighing not 14 carats as he order- 
ed them, but 5 or 6. The fraud was discovered 
not by the Plaintiff who sold a first invoice of 
similar jewelry, but by a Mr. Pontié ; so that 
if the Plaintiff, a Jeweller by trade, can haw 
been mistaken by the appearance of tbe gold 
chains, so may the agents in Paris, who do nw 
appear to be Jewellers by trade and against 
whom personal good faith here is no evidence. 

The Plaintiff sent back the gold chains be re- 
ceived, but get others in exchange, Apparently of 
the proper weight ; he had decided upon surer 
to keep them, and therefore although he inaj 
not have waived his right to obtain damages trom 
his direct agents for any wrong he may bare 
suffered, he cannot surely recover more than the 
damage really suffered. 

Now it appears from the Plaintiff's own statfr 
ment that the chains received and sent back wooW 
have been worth «Jf 616.72 c., if made according 
to Plaintiff's order ; on that sum he paid ^o\o 
duty, which ad valorem duty he seems to have 
paid a second time when the other ^''*^*/fi! 
sent to him ; he is clearly to be re>™^"^^t Va 
duty he should have paid once, but through ftij 
Agents negligence was obliged to pay » secon 
time. That will be SdO.Q4 c. 

To send the inferior chains back, he paid jBI-^-^ 
freight to the Peninsular and Oriental Compa- 
ny ; he is entitled to have credit for freight 
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and freight paid a second time, on the chains 
sent in exchange. That will be twice £1.6.8 or 

Again, the Plaintiff swears that he might have 
made a profit on those chains, but he does not 
say that when he got the other chains sent him 
it was too late to realize his ]>rofit8 ; nor does 
he show the amount of his loss of profit ; if he 
really suffered any ; in fact, no evidence at all 
of any positive loss caused by the delay that oc- 
curred between the first invoice and the second. 
It is not shown that the Flaintiif remitted mo- 
ney in payment of the chains returned. The 
Magistrate seems to have allowed the full da- 
mages claimed, because he thinks that if the 
chains had arrived in a proper state, in the first 
instance, they could have given the enormous 
profit generwly realized in this Colony : namely, 
100 per cent. That may be, but it is not shown, 
by the slightest evidence, that when the chains 
did arrive, I shall not gay " made according to 
the proper standard " but according to the order 
sent by the Plaintiff, the market value of jewel- 
ry, in general, or of gold chains, in particular, 
had fallen, so that, except for the delay suffered, 
there is no actual loss proved, and what loss such 
delay may have caused is not proved either. 

Altho' it is right that Agents, when legally 
answerable, should be compelled to make good 
the loss suffered through their agency, care must 
be taken that the damages allowed should not be 
vindictive damages. 

Now the Defendants* personal honesty and 
good faith are not denied ; the Plaintiff becomes 
irritated and complains of them personnally, 
when he finds that those Agents exonerate the 
manufacturer Marmin from the charge of rob- 
bery ; now the Agents' appreciation of Mar- 
min's conduct, and they give their reasons for 
such appreciation, may perfectly be erroneous, 
but this does not add to their liability ; this does 
not increase the Plaintiffs real loss ; it does not 
change the personal good faith of men whom, it 
is to be noted, the Plaintiff, at first, never at- 
tempted to make answerable for the manufactu- 
rer's fraud ; and against him he turns, only when 
they propose a mode of settlement with Marmin 
which it did not suit the Plaintiff to accept. 

It may be that the delay which elapsed bet- 
ween the invoice of the chains returned and the 
invoice of the chains sent in exchange may, ac- 
cording to the accounts between parties, have 
caused some loss of interest, which would haye 
to bo added to the damages already mentioned ; 
but there is no evidence to show the state of 
such accounts. 

This case was very carefully argued on both 
sides, but no other specific damage was proved. 

On the whole, therefore, I am of opinion that 
the Judgment appealed against be a£Brmed on 
its merits, with tne modification, however, that 
the damages be reduced to the sum of $4A,27. 



Each party to pay his own costs. 



SVPRKNE COURT. 



Absskcs, — ^Eirvoi sn possessiok, — AninNisTSA- 

/ TI02Î DE LA COMMUKAUTE, — AUTORISATIOK DS 

TENDHE. 



Absence. — " Communauté," — Possession and 

AdMINISTBATION THEBEOF, — AUTHOBITT TO 
SELL. 



EXPARTE : 
AMEEE THE WIFE. 



Before : 

His Honor the Acting Cihbf Judge 

and 

His Honor Mb. Justice Abnaud. 



W. Newton.— Of Counsel for Applicant. 
H. Bertin, — Attorney for the same. 



2Ut December 186G. 

In this matter the Court was moved tor an 
Order authorizing the Eegistrar of this Court 
toissueaBule authorizing the said Ameer the 
wife, acting as manager of the community of 
goods and properties which existed between her 
and her husband (out of this Island,) to sell 
to Abdoul Ackbar and Mansourally Banco, for 
a sum of ^895 nett and cash, the share and por- 
tion belonging to the said community of goods 
and properties in a certain fishery established at 
St. Brandon Island, in the firm " Ameer & Co., 
and in the lease of this said St. Brandon Island, 
by the Colonial Government, to the said firm 
" Ameer & Co. " 

This application is the result of a previous 
Bule of Court, of the 28th September last, or- 
dering the Applicant to take charge and ma- 
nage, during the absence (from this Island,) the 
property belonging to the community between 
nerself and her husband. 

Amongst other properties the community 
owns a third share in the fishery above mencion- 
ed, and also a third share of the Firm ''Ameer 
& Co.," in the lease of the island aforesaid. 

It would appear that these shares, far from 
being profitable, have left a large deficiency of 
<S^922.02, and that the interest of the commu- 
nity between Ameer and wife requires that 
Ameer the wUe do avail herself of the offer made 
of purchasing the share of the community, for 
the sum of ^895, nett and cash. 

We concur in the expediency of securing this 
advantage to the communiiy Ameer. 
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But at the Bame time we are anxious that the 
community should have the full advantage of 
that sum. 

To this end, we order, that the said sum 
when received hj Ameer the wife, be by her 
paid into the Savings' Bank, until a more lucra- 
tive and equally safe investment can be found 
for the same, the interest of that sum to be paid 
to the said Ameer the wife and to be laid out in 
the maintenance of herself and family. 

On this condition, we order, that the Bule 
prayed for do issue. 



SUPREME COURT. 



CoyCBBSIOK, — CONDITIOBrS BK80HJT0IBE8, — EÉU- 
KION AU DOMAINE, — POSSESSION, - PbESCBIP- 
TIOK DE DIX ET DE TBE5TE ANS. 

Cireongtaneet d*après lesquelles la (Jour Suprême a 
décidé que les conditions tPun Acte de Concession 
avaient été remplies et que le Département de la 
Guêtre, quoiqu* ayant pris possession du terrain 
concédé n'en avait point acquis la propriété par 
voie de prescription. 



Deed of Grant ob '' Concession,"— Besolu- 
WYE conditions, — Beunion to the domain, 
•—Limitation of ten and thibtt tsabs. 



Circumstanees under which the Supreme Court has 
ruled that the conditions under which a deed of 
grant had been made were JulfiUed and that tJie 
War Department, although in possession of the 
plot of ground granted, had not acquired the 
same hg wag of limitation or " prescription.*' 



MUBBAT,— Plaintiff. 
versus 

THE WAB DEPABTMENT,— Defendant. 

Before: 

His Honor the Acting Chief Judge and 
His Honor Mr. Justice Abnaud. 



B. Dupont, —Of Counsel for Plaintiff. 
E. DucBAY, -* Plaintiff's Attorney. 
8. J. Douglas,— Of Counsel for Defendant. 
J. BoucHST, —Defendant's Attorney. 



2lst December 1666. 
In this case the Paintiff claims possession of 



a piece of ground situate near the Harbour of Port 
Louis, as haying porchssed the same from tbe 
heirs Dayot. 

Tbo Defendant pleads seven pleas which, prac- 
tically, rsise the following issues : 

Ist, — The Plaintiff has no capacity to sae.ia u 
much as his title is invalid, because the heira Dayot 
were not the lawful owners of the said ground, 
it having been reunited to the domain " de plein 
droit»" by reason of the non-execution of the con- 
ditions imposed in the grant ; and further, that 
supposing the heirs Dayot not to have forfeited 
their light to the ground, they had no pover to 
sell it, and such sale was nul), unless they proved 
that the ground had be( n put in value within 
one year from the date of grant, such being a 
condition of the said grant. 

2ndly, — That the Civil Government of the Co- 
lony had prescribed the ownership of the groand 
in question, by having been in possession of it for 
upwards of thirty years. 

Zrdlg — ^That the War Department was owner 
of the ground by a grant from the Civil Govern- 
ment, dated 1841, coupled with possession for 
upwards of ten years and consistently with Art. 
2,265 of the Citil Code. 

At the hearing of the cause several witoesBes 
have been heanl and documents put in, from 
which evidence we find the following facts to have 
been proved : 

The piece of itround claimedi originally of 4 
acres 61 perches in extent, was granted by regu- 
lar deed of concession to Thomas Dayot, on the 
30th September 1769. 

It became reduced by 1780 sqaare toises, audi 
portion having been taken from* it in 1803 (6 
Vendémiaire an 1 1)> by the Government of those 
days, in exchange for other land given to Dayot, 
in compensation. 

At the time of the concession of this grouod, 
Dayot had built up-n it several huts and aaalt 
pan which seem to have been abandoned at the 
beginning of the present century, and Dayot ap- 
pears to have need the ground for the last time aft 
distant intervals, from 1807 to 1812, by remoring 
some clay from it and carting it to another aalt 
pan which he possessed in the neighbourhood. 

About the year 1809, the military authorities 
caused the ground to be occupied by soldier?, who 
raised a mound of earth and forming it into» 
Battery which, however, was soon afterwarda 
abandoned and allowed to fall into decay. 

From 1812, that is from the time that Dayot 
carted clay from the ppot, not a tingle act tf 
proved to have been done by any one, whico 
could be construed into an act of possessioDjana 
this state of things continued until the Uth Bef* 
tomber 1816 when, after the death of DV^ 
his heirs wrote to the Civil Qovernment of m 
Colony, ojSering to give ujj the ground in V^ 
tion on condition of being indemnified. 
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To this letter there is no answer, — ^bat to an 
appKcation which appears to be of a sinoilar na- 
turOy the Civil Ooremment entertains the appli- 
cation ; the Colonel of Engineem is consulted 
and in his report, dated 8th Jalv I8I6, appears 
for the first time the idea that the Civil Govern- 
ment might possibly have a right to the ground 
in question. He says : " the same mode I should 
conceive, for the U-ovemment to obtain posses- 
sion again of the ground (if it has not a nght to 
keep it) might be resorted te, that is by an ex- 
change of properly." 

The Civil Government, however, does not en- 
tertein the possibility of keeping the land in 
question, a letter of the Oovernment Chief Se- 
cretery of the 19th of August, addressed to the 
Oovernment Surveyor, requires him to prepare 
the necessary estimates for exchanging lands of- 
fered by^ the heirs Dayot, among which is the 
ground in question, against the other Government 
proi)ert;^. The plan suggested is not. however, 
carried into execution. We find a letter of the 
24th June 1817 which mentions the subject and 
alludes to the land mentioned in the Petition of 
the heirs of Dayot, as a portion of land belonging 
to the deceased ; and lastly a letter of the Deputy 
Becretery of the Acting Governor, Major General 
Hall, to the effect that the Government consi- 
ders the land in question to have become their 
property, along with the battery from which it is 
considered inseparable. 

From this time no step is taken, no act done 
by any one, from which possession can be in- 
ferred, until the year 1840, or theieabouts, when 
a troop of sappers took possession of the mound, 
formed it again into a battery, by means of sand 
bags and masonery, andmôuntt'd three guns; the 
men stopped one day and the guns remained a 
few weeks on the spot ; and again the battery 
was allowed to fall into decay, until the ground 
was purchased in 1863 by the Plaintiff who, after 
having worked some time on the ground, was 
turned out of possession by the Defendant. 

From those facts, the Court has to come to 
their Decision on the several issues raised. 

We are of opinion, on the question raised by 
the first five pleas, that .the Plaintiff has made 
out a sufBcient title to sustain this action ; he 
has duly purchased the piece of ground in ques- 
tion by notarial instrument and for considéra- 
tion. 

It is contended, for the Defendant, that the 
ground has been reunited to the domain, on the 
etrength of a dause, in the deed of concession, 
which says that in default of compliance with 
the regulations concerning the concessions of the 
Island : *' Les dits terrains demeureront de plein 
droit réunis au domaine du Roi." It is clear 
from the evidence, that such reunion had not 
been held to have taken place within the first 80 
years foUowing the concession ; for we find, in 
1803, that Government purchased, by way of an 
exchange, a portion of that very ground, admit- 
ting thereby the validity of the concession ; nor 
can we hold that aucb reunion has taken place 
subsequently, consistently with the Proclama- 
tion of 25th January 1816; a Decision of the 



Land Court would have been necesFary to prove 
such result, and there is nothing of the kind be- 
fore the Court. 

We consider, not only that this land has not 
been forftited, but that the heirs Dayot had a 
right to sell such rights as they may have had 
under the deed of concession. They were to have 
been foreclosed from such rights in case of non- 
ezecution of the conditions made to their father, 
that he should put the land in value within the 
year. Now the deed, which contaios the con- 
cession of two pieces of ground adjoining each 
other, describes the ground in question as hav- 
ing been built upon, previous to the grant, by 
Dayot, who had already erected salt- pans on the 
spot, so that, should we be of opinion that this 
clause applies to the ground under considera- 
tion, as well as to the other, we are satisfied 
that the condition required for selling, has been 
fully complied with. 

Admitting that the heirs Doyot have Lot for- 
feited their rights by not executing the condi- 
tions of the grant, have they lost their right of 
ownership by allowing prescription to run against 
them for upwards of 30 years ? In other words, 
has Government prescribed the ownership of the 
land by 30 years possession ? 

It has been argued that Government, as grantor, 
could not resume by prescription that which 
they have granted. We deem it unnecessary to 
decide that question, in as much as we are of 
opinion that the Defendant has failed to prove a 
title by the prescription of 30 years. 

There is a wide difference, in the law, in the 
manner of acquiring and the manner of retaining 
possession. The rule is: Licet possesêio nudo 
animo acquiri non posait tamen solo animo retineri 
potest. Applying this principle to the facts of 
the case, we find that Dayot the father has title 
and possession from the time of the conce8si:>c, 
down to the time of the exchange of land, in 
1803. Prom that time to 1817 his possession is 
interfered with, for the first time, by the military 
force raising a battery on the spot, in 1807 or 
1808 ; but has this interference the legal charac- 
ter necessary to establish a prescription P We 
think not. 

The possession, by the military, then took 
place for a short time and for the defence of the 
Island; this fact excludes th s idea that it was 
taken animo domihi ; whilst it agrees with the 
temporary character of the occupation to ruggest 
that nothing was meantbeyoud usini/ the ground, 
upon an emergency. Thi^ conclusion is sup- 
ported by what takes place in 1817 ; at that time 
the heirs Davot propose to give up the ground 
for conaideration, and in the correspondence ex- 
changed on the subject oppears,for the first time, 
in a dubitative form, the idea that the Govern* 
ment might have a right to it ; and the Govern- 
ment Officer who puts forth this idea, the Colo- 
nel of Engineers, that is the occupier of the land 
adjoining, used the words " in order to obtain 
possession," again clearly impl)ing that he 
did not believe himself, then, to be in possession. 

Now, a possession undoubted by the party in 
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whose rights it is claimed to day, is no posses» 
sion, and surely do possession sufficient to base a 

{prescription upon, which must be public, peaoe- 
ul, animo damini, continuous, uninterrupted and 
inequiyocal.* The correspondence before the 
Court proves the absence of most of these essen* 
tiel conditions, and. therefore, lead us to the 
conclusion that, up to the time of such corres- 
pondence, no prescription hss run against the 
heirs Dayot. 

The next step brings us to the letter of the 
acting Oovernor, Mayor General Hall,who claims 
the land as Government property. This letter 
has been objected to by the Plaintiff, on the plea 
that there was no evidence of its having been re- 
ceived ; but we believe it to be admissible ; it 
beard the same character ss the larger part of 
the correspondence before tMe Court, and put in 
by the Plaintiff himself, (such are the letters 
marked 9, 10, 12 of Plaintiff's evidence) it comes 
from the same source, forms part of the minutes 
kept in due course of business, in the local Go- 
vernment Offices and at a time too remote to ad- 
mit of verification. 

But what does the letter prove ? Nothing more 
than that Government, at that time, considered 
that they had acquired the ownership of the 
ground and meant to retain it. From the rea- 
sons we have mentioned it appears to us that 
the Government was in error. Clearly the deter- 
mination contained in that letter, to retain the 
' land without indemnity, could not create for Go- 
Ternroent, a right of ownership. Article 545 of 
the CiTiL CoDB, rules the question : 

" Nul ne peut être contraint de céder sa pro- 
*^ priété si ce n'est pour cause d'utilité publique 
'* moyennant une juste et préalable indemnité. " 

It is no stsrting point for a prescription, which 
can only start from a physical, public, inequivocal 
act of possession ; and the evidence shows nothing 
like an act of possession by Government, at that 
time, and for the twenty two years following. By 
law, therefore, the owners by title and primary 
possession have retained constructive possession 
until 18éO or thereabouts, that is until the time 
when evidence proves a second apparent inter- 
ference to have taken place* 

We do iK't find that this latter act of posses- 
sion presents the character necessary to prescribe. 
It takes place under circumstances similar to the 
first act done before. The military authority re- 
pairs to the ground in question, and in order to 
get access to it they have to b oaic through the 
wall of a neighbouring proprietor. The evidence 
does not shaw that they take possession of it 
animo domini and with a view of definitive occu- 
pation, but in presence of an emergency, and the 
cause of that occupation ceasing, the ground is 
abandoned again and the battery allowed to fall 
into decay. 

It has been argued that the presence of the 
battery on the ground is proof of continuity of 
possession ; we cannot admit this argument, the 
presence of the battery proves past occupation, 
but subject to the qualifications attached to such 
a fact ; and the value of such evidence depends 



upon the circumftancea under which that ooeu- 
pation has taken place ; whilst the fact of its be. 
ing allowed to crumble down takes from it the 
character of unequivocal possession which the 
law requires. 

We, thexeiore, find that at no time has the Ci- 
vil Government posseased this ground sossto 
entitle the Defendant to claim, under them, the 
benefit of prescription. 

For the same reasons we find that the Wir 
Department is not entitled to claim the près- 
cription of Art : 2,265 under the prorisioDS of 
that Article. The claim must be based opon title 
and possession for ten years between the present 
claimants ; the evidence shows no act of posses- 
sion whatever of the War Department from 1811 
and as we have expressed our opinion thsttlie 
Civil Government has not proved sufficient poa- 
session, we are led to the conclusion, in the ib- 
sence of any particular act of possession bj ti» 
War Department, that they have failed to esti- 
blish a legal claim to the ground in question. 

We, therefore, find that the Plaintiff is entitled 
to Judgment, with costs. 



SUPREME CODKT. 

SiLisiB Abbet pab autobisatiok i>*uk Jugep 

ChAHBBE. — DEMA2n>E EN V^LIDITi. 

Lorêçu'une saisie sera faite en vertu d'un Ordre ù 
Juge en Chambre, pour assurer le recouvrmai 
d'une créance contestée, la Cour ne prendra pw^ 
connaissance de la demande en validité tant qu m 
n'aura point entendu la demande prinàpaîe. 

Attachment op monies bt leatk of a ^^^^ 

AT CHAMBEBS, — ACTION IN TALIDITI OF AT- 
TACHMENT. 

Where an attachment of monies is madehjf ^' 
of a Judge's Order, to insure the pai/mest (f * 
contested claim, the Court will not hear ^• 
ments on the validity of the attachment until w 
has heard parties on the principal action. 

LEBLANC, Plaintiff, 

versus 

EOBILLAED, Defendant. 

Before : 

His Honor the Acting Chibp Juno** ^^ 
His Honor Mr. Justice AbnauP) 

P. L. Chastellteb,— Of Counsel for Plaintiff. 
A. J. Colin. —Plaintiffs Attorney. 

G. GuiBEBT. —Of Counsd for Defen(U«. 

E. DucBAY, —Defendant's Attwmer. 

2lst Jkcemher l^ 
This was a motion on behalf of the Defendft^^' 
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for the annuUatioD of an Attachment laid by the 
Plaintiff, on some monies in the hands of Mrs. 
Blancard. 

The motion was resisted by the Plaintiff. 

Parties heard, and after due consideration of 
the arguments on both sides, the Court has come 
to the following conclusions : 

1st ; That the Judge's Order, in the absence 
of a better tij^le, is sufficient to warrant the lay- 
ing on of an Attachment. 

2ndly ; But that the existence of such an 
Order, per se, is insufficient for the validation of 
the Attachment. 

Srdly ; That in the absence of a Judgment, 
on the principal cause, between parties, the 
Court is not in a position either to validate or to 
annul the Attachment in question, without en- 
dangering the rights of one or other of the par- 
ties to this motion. 

The Court, accordingly, stays its Judgment 
on the merits of this present motion, until the 
principal cause shall have been dealt with on its 
being called for trial in its proper turn. 

Leave, however, will be granted to the Defen- 
dant in this and in similar cases, to hasten the 
hearing of the principal and incidental cau6Cs,on 
his shewing, to the satisfation of the Court, the 
necessity of an earlier hearing. 



SIPREHE COURT. 



EkPANTS NaTUBELS, — AnMIÎflSTBATIOK L&OALE 
DES PÈRE ET M^ItE, — ApPEL d'VS JuGEMENT 

D0 Masteb. 

Zespere ei trière naturels ont V administration le- 
gale des biens de leurs enfants. 



NaTTJBAIi CniLDBEN,— Legal ADMINISIBATIOy 
07 THEIR GOODS ASB PBOPEBTT BY TUEIB PA- 
THEE AÎTD MOTHER, — APPEAL FBOM A JUDG- 
MENT OF THE Master. 

The father and mother of natural children are 
hy law entitled to the administration of their 
goods and property. 



AUPSON,— Appellant, 

versus 

VICTOIBE AKD Obs.— Eespondente. 

Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Bestel. 



W. Newton, —Of Counsel for Appellant. 

H. Bebtin. — Appellant's Attorney. 

P. L. Chastelueb.— Of Counsel for Eespon- 

dents. 
XT. HiTiB, — ^Eespondents' Attorney. 



2lst Decemôer 1866. 

In the mattt r of the sale by levy of an im- 
moveable property in the District of " Biviero 
du Rem I art," prosecuted by one Dagome Vic- 
toire ai;ainst one Mario Yictorine Paul, also 
called Mari: Victoire Paul, the Widow of the late 
Toussaint Adolphe Mouton, the now Appellant 
petitioned the Master of the Court, in the capa- 
city of Administratrix of the goods and proper- 
ties of her several infant children, for the with- 
drawal of the whole of the immoveable property 
belonging to her infant children, from the subject 
seized by the said Dagome Victoire, on the said 
Widow M'/utou. 

Upon hearing W. Newton, of Counsel for the 
now Appellant, and P. L. Ciiastellteb of Coun- 
sel for the now Respondents, the Master decided 
as follows : 

" That the P ai n tiff, now Appellant, had no 
^'persona standi» as she has not the legal admi- 
•* nistration of the rights of her natural children. 
" I disraiss the Application, with costs against 
*• the said Plaintin', now Appellant." 

Was the Master right in thus viewing that the 
natural mother had no persona standi in thd 
cause, she not having the legal administration of 
the rights of her natural children ? 

The let'er of the law, at fir^t sight, seems to 
bear out the construction put upon it by the 
Master who has sided with the many commen- 
tators of the text of Art : 383 C. C. 

There are. however, a lesser number of writers 
who have taken a different view of tho .matter, 
whoso reasons in support of the contrary con- 
clusion arrived at by them, is entitled to great 
regard. 

The argument in support of the Master's de- 
cision rest on the text of Art. 383 of the C. C. 

•* Les articles 376, 377.378 et 379 seront com- 
'' muns aux pères et mères des enfants naturels 
•• légalement reconnus." 

Or, in other words, the natural father or mo- 
ther, or both, are assimilated to the legitimate 
father or mother, or both, as to the rights of 
correction conferred on the latter by the seve- 
ral articles stated in Article 383. 

In referring to the ** motifs du Code Civil, 
in the report made to tho Tribunat on the law 
on the ** Puissance Maternelle " by the Tribun 
Vesieb, Motifs Vol. 3, No. 32 page 196) we find 
that article 383 is an innovation on the old law, 
and we are told the necessity of the innova- 
tion. 
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3Sie report says : — 

" L'article 383 introduit un droit nouveau en 
•• assimilant, quant aux moyens de correction, les 
*• entants naturels légalement reconnus aux en- 
*' fanta légitimes, puisqu il leur applique les dis- 
•' positions des articles 376, 377. 3/8 et 379." 

•* Vous no serez pas alarmés de cette innova- 
•* tion, Tribuns, elle est puisée dans la nature. 
* Si elle no se trouve pns dans notre légi>laîioa 
** actuelle, c'est parcoque dans le droit Homa-'n, 
*• l'adoption ou h légi'imation, qui pouvait seule 
•' donner aux pères la p'iis= sauce paternel t" Joute de 
** droit Civil, est une conséquence forcée do notre 
'* nouvelle législation sur ces enfants naturels, 
** qui a étendu leurs droit et amélioré leur sort." 

•• Déjî\. datis le titre du mariage, vous avez 
" exigé, pour l'enfant naturel qui bo marie, le 
•* consentement de ses père et mère naturels qui 
'* l'auraient reconnu légalement. Pourquoi la loi 
'* refuserait-elle aux parents tous les moyens de 
" faire respecter une autorité que nous recon- 
" naissons être, en grande partie, fondée sur la 
" nature ?" 

And, we may add, wby should natural parents 
be entrusted with a power of correction merely, 
and be deprived of the power of protecting their 
issue, standing in as great a need of that pro- 
tection as legitimate children ? Or, in words of 
Dalloz : *• Si Ton veut raisonner logiquement, 
" on sera obligé de reconnaître que le droit d'au- 
" torité, de la part des père et mère sur les en- 
*' fants naturels, implique le droit de les élever ; 
** l'éducation implique le droit de garde et le 
" droit de correction. Lo droit d'autorité, le 
" droit de garde, le droit de correction et Tobli- 
" gation do donner aux enfants naturels de Té- 
'* ducation, implique, par voie do conséquence, 
" l'administration et môme l'usufruit de leurs 
*• biens." (Dalloz, Bep, Vol. 38, No. 196, page 
603). 

But, without going to the extreme length 
suggested by this writer, in holding natural pa- 
rents entitled to the vsitfruct of the property of 
their minor children, which is not necessary for 
our present purpose, why should natural parents 
be deprived «f protecting (or administering) the 
rights as well as the persons of their issue ? 

Can a more anxious and efficacious protection 
be expected from a stranger ? Surely not ; and 
unless the conduct of the parents be such as to 
require that the children should bo confided to 
more moral or faithful hands, (Art. 444 C. C.) 
why should not the parents be entitled to the 
preference over strangers ? 

The parents' affection and anxiety are sure to 
lead them to greater exertions and to a moie 
watchful care over their children's persons and 
property than can reasonably be expected from 
a stranger. 

The judicial construction of Article 383, C. C, 
advocated by the majority of commentators, can- 
not fail Iv ading to c nich B'ons highly detrimental 
of the rights of natural parents, and to the in- 



terest of natural children, whose welfare the 
legislature had so much at heart on framing 
Article 383. 

If natural parents are only entitled to tKe 
right of correction. (Art. 383 C. C.) and no 
other right, they must, of course, be without 
right to require, from their natural issue, that 
honor and reverence arising from the "Puis- 
sance paternelle." (Article 371 C. C.) They 
ought to be without right to emancipate their 
issue. (See Arts. 372 373. 374 and Article 477 
C. C. — Gill. Note 3.) No alimony will be due 
or demandable between natural parents and ta- 
tural issue. (Arts. 203-205 C. 0.) 

These m'schiovous consequences lead us to the 
inference that such could never haye been the 
intention of the k'gislaturc. 

That there should be a broad line of distinc- 
tion between the status of a non-married couple 
as also between the legitimate and non-legitimate 
issue, is at once rational and judicious. 

That distinction has been kept up through- 
out the Code. But there are however some 
rights and duties which must be common to 
legitimate or natural parents and children, eucli 
as the right of parental authority, parentis 
duty of protection of the person and property, 
of correction, and maintenance of their chil- 
dren, reverence on the part of the legitimate or 
natural child for his parents ; the obhgation of 
providing for the wants of their aged or helpless 
parents. 

The interest of society and sound morality 
reciuire that parents should enjoy these several 
rights, and discharge the duties correlative there- 
to ; as also that the children should ehow re?e- 
rence to their parents and minister to their 
wants as a feeble return for the care bestowed 
on them from their infancy up to the time of 
their majority, when matured reason and grati- 
tude will then lead them cheerfully to continue 
unto their parents an affectionate regard for their 
feelings, wants and comfort. 

Such are the reasons which have led us to put 
on the enactment of Art. 383 C. C. that liberal 
construction which appears to us so consonant 
to the intention of the legislature and consis- 
tent with the promptings of nature, sanctioned, 
as they arc, by the Divine law. 

We regret that the Master should not ha^e 
favoured us with the rossons which have led him 
to the conclusion that a natural parent, not hav- 
ing the administration of her children's proper- 
ty, the Appellant had, therefore, no locw standi 
to move for the distraction prayed for. 

However, after mature consideration of the 
arguments pro and can, on this highly controver- 
ted point of law, we feel ourselves called upon 
to allow this Appeal, with costs. 
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BAIL COURT. 



BisOLUTION DE TE3fTE, — DOMBIAOES. — DÉTÉBTO- 

rations et améliobatio^s, — compensation, 
— Feuits et intkbkts. — Rentoi devant lb 
Maqistiiat dk Distbict des Seychelles 
fottb etablissement de c0mi?t£s» sub appel, 
— Fbais. 

Les preuves contenues au Record étant insuffisantes 
pour fixer le montant des dommages et des amc 
liorations allégués, la Cour a renvoyé les parties 
devant le Magistrat de district des Seychelles 
pour établir leurs comptes respectifs^ les frais 
réservés jusqu'au jugement définitif. 



Cancellation or sale,— Damages, — Detebio- 
bation and impboyement, — compensation, 
Computation op fruit and intebest,— Re- 
mit, ON appeal, to tue Disteict Magistbate 
op Seychelles roB adjustment or accounts, 
— Costs. 

The evidence as appears from the record, being un- 
sufficient to satisfy the Court of the amount of 
damageSy if any ^ suffered through deterioration, 
and of the mtlue of improvement made, so as to 
establish a compensation between the parlies, 
they are referred to the District Magistrate of 
Seychelles, to adjust their respective claims. Costs 
reserved. 



LOIZEAU AND Anob, — Appellants, 

versus 

WIDOW SAVY AND Obs,— Respondents. 

Before : 
His Honor the Acting Chief Judge. 



V. Naz, —Of Counsel for Appollauts. 

E. Laubent, — Appellants* Attorney. 
!L, RouiLLABD, — Of Counsel for Respondent. 
J. PiGNÉGUY, — Respondent's Attorney. 



20th November 1866. 

This was an Appeal from the District Court 
of Seychelles, cancelling a sale made by Savy to 
Loizeau, of an estate known by the name of 
Beau Vallon, of the half of a liouso, and of the 
half of a shop, situate at Mahe, Seychelles, foi 
the lump sum of ^12,000. 

The purchaser had paid $9.000 of his pur- 
chase price, and owed the balance of $3,000, 
which, remaining unpaid, led the Respondents to 
sue for the cancellation of the sale of Beau Val- 
lon Estate and of the house, the shop being no 
longer in existence. 



The Magistrate decreed the cancellation pray* * 
ed for (viz :) by allowing the Plaintiffs below and 
now Respondents, to retain the ;^9,000 paid in 

S art of the purchase price, as damages for the 
ifference between the value of the estate and 
house, at the date of sale, and at the date of the 
demand in cancellation. I have in vain looked in 
the evidence sent up, for a sufficient and satisfac- 
tory proof of the Respondents having sustained 
damages to the amount allowed by the Magis- 
trate ; and however anxious finally to deal with 
the matter to prcA'cnt further litigation and ex- 
pense, I find myself unable to do so from want 
of the necessary data to assess the damages sus- 
tained, if any. 

On one side it was said that certain things 
which contributed to the value of the Estate had 
been removed ; that some of the buildings had 
been allowed to go to ruin. 

On the other side it was asserted that the 
things removed had been replaced by others of 
greater value, and if certain buildings had been 
allowed to decay, new buildings had been erected 
in their lieu and stead. 

It is clear that to arrive at a satisfactory con- 
clusion as to whether any damage has been sus- 
tained, we must ascertain how far the alleged di- 
minution in the value of the estate and house is or 
is not compensated by the improvements alleged 
to have been made. An account must bo taken of 
the fruits derived by the Plaintiif from the land- 
ed estate and house purchased up to the day of 
the rancellation of his purchase ; as also an ac- 
count of the interest derived by the vendor, from 
the S9,000 received by him, on account of his 
sal J price. 

Not having tho necessary data in the record, 
to ascertain these several points, I am driven to 
the necessity of referring parties to have these 
several points asccrtaiued, and in order that I 
may not be misunderstood, parties are referred 
to précompter heiovQ the District Magistrate of 
Seychelles, by or before the 18th February 1867, 
who in making up the account between parties, 
is to value the amount of tho alleged deteriora- 
tions, of the alleged improvements, of the fruits 
derived bv the appellants, as above, and of the 
interest derived by the Respondents, of the sum 
of ,$9,000, from the date above mentioned. 

In tho meanwhile the Magistrate is hereby 
empowered to take the necessary steps for tho 
preservation and protection of the properties 
above mentioned. 

Costs reserved to be dipposcd of, with tho 
merits, by this Court, on the Report of the Dis- 
trict Magistrate, as aforesaid. 



SUPREME COURT. 



Cession DE Biexs,— Compensation, — Jugement 

INTBBLOCUTOIBE, — RENVOI DEVANT LE MaS- 
T£B. 
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Benvoi devant le Master pour rechercher à quelle 
époque cei'fains billets offerts en compensation 
d'une dette réclamée par les Syndics d'une Ces- 
sion de Biens sont devenus la propriété de celui 
qui les offre en compensation. 



** Cessio BoxoBrM," — Set off, — Intablocuto- 

BY ObDEE, — EeMIT to THE MaSTEB. 

Where a party wished to have it found by this 
Court that he was entitled to set off certain pro- 
Qiiissory notes in his 2>osse8iion against a debt 
which he owed to an estate under Cessio Bo- 
ncrum, the Court pronounct d an interlocutory 
order, remit tin g to the Master to ascertain from 
the papers before the Court and in the proceed- 
inys in Cessio Bonorum, whether other parties 
had claimed on the notes, and at what dates. 



LAUEENT— Plaintiff. 

versus 

CAMPBELL AND Obs.,— Defendants. 

Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Coltk. 



J. CoLiy , —Of Counsel for Plaintiff. 

E. Laubent, — Attorney for himself. 
Hon. L. Abnaud, — Of Counsel for Defendants. 
J. PiGNÉGUT, —Defendants' Attorney. 



16^7* Octobéi* 186G. 

In this case, some questions of great and ge- 
neral importance are raised for Decision. The 
Plaintiff concludes to have it found and declared 
by the Court, that he is entitled to set off a 
large amount of promissory notes due by the 
Estate and the heirs Lanougarede against a 
debt due by him to that Estate^ of between 
j540,000 and ^50,000. 

In defence it is plea<^cd that the heirs La- 
nougarede, haviog found the position of the 
Estate to bo very greatly embarrassed towards 
the close of last je^r, had filed a petition for 
Cessio Bonorum, on the 12th December last ; 
that this fa<;t, in connection with certain state- 
ments which the Defendant made as to the 
way and manner in which the Plaintiff had be- 
come possessed of all or at least of some of the 
promissory notes which he wished to set off 
against his debt owing to the Estate, and as to 
the dates at which he became possessed of them, 
were very material, in considering and deter- 
mining the legal position of parties. 

The Court, in thb course of the long discus- 
sion which the case underwent at the Bar, re- 
peatedly pointed out to the Counsel, on both 
sides, the desirableness of having proper evidence 



submitted in support of the allegations whicli 
the parties respectively deemed impoitant in 
support of their legal pleas. 

The Plaintiff stated Ibat he considered lie vas 
entitled to stand on certain legal presumptioos 
with respect to the notes in question and that 
he did not require any additional or substuitife 
proof in support of his case. The Defendants 
contended, inter alia^ that this Court, on its 
Bsnkruptcy and Insolvency side, had ample mi- 
terinls before it for ascertaining the truth of 
their allf gâtions, as all the proceedings in tk 
Cessio Bonorum of the '* Heirs Lanougarede " 
and of * Eugène Bazire," were matter of record 
in the Supreme Court, of which the Judges aie 
bound to take judicial cognizance. 

AYe now know what the promissory notes are, 
to which the Plaintiff Laurent alleges be ha 
right, and by a simple mechanical operation it 
can be ascertained if ihose bills, or any of than, 
were claimed upon, in the above cases of Gem 
Bonorum, by other parties and at what dates. 

We shall therefore, make an interlocutorj 
Order, authorizing the Master to certify to the 
Court, within one month from this date, whià 
if any, of the promissory notes founded on in 
this case, were claimed upon by other persons 
and at what dates. 

All rights and pleas of parties and question 
of costs resenxd. 



SUPREME COURT. 



OnniiE,— CoKTBEDiTS, — Appel d'uk Jugemett 
DU Mastbb, — DÉLAI,— Compétence du i^^^ 
EN Chambke. 

Lorsqu'il est fait appel d'un Jugement âv Msà^ 
pendant les vacances, V Intimé peut étrempe^ 
comparaître devant la Cour Suprême, îepremer 
jour de motions du terme suivant ou devant m 
Juge en Chamhepour un jour quelconque f^^' 
dant les vacances, après les huit jours ré^lev^a- 
taires qui sont accordés pour faire appel* 

Le Juge en Chambre peut entendre r appel i^^ 
renvoyer élevant la Cour. 

Le Créancier qui a requis un Ordre dans lef_^ 
ont été faits certains Oontredits,et dont l^f^' 
n'est point contestée, peut néanmoins continuer 
procedure d'Ordre et faire freer unjovrp^ 
plaider sur les Contredits, Cest alort «^ 
créanciers doîit la créance est contestée a r^ 
mer la mise hors de came de toutes les créas 
non contestées. 



Orube, — Contredits,— Appeal pboh^ •' J 

MENT OF THE MaSTEB, — DBLAY,— 'J^^ 

TioN OF A Judge at Chambebs. 

On an Appeal from a Judgment of the Mo^ s 
vacation, the notice toith Summons mj ^ *" 
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reiumabie before the Supreme Court on the first 
motion day of the term next ensuing or before a 
Judge at Chambers on any day, during the vaca- 
tion after the usual delay of appeal in such cases. 

A Judge in Chambers may hear the Appeal in 
such cases or refer it to the Court, as to him shall 
deem fit. 

A Ch'editor who has claimed the opening of an 
•* Ordre " to which certain " Contredits '* have 
been made, and whose claim has not been contest- 
ed^ may, noiwitJtstanding, follow up the proceed- 
»*V* ^" Ordre " and nave a day appointed for 
argument on the *' Contredits*^' the Creditors 
whose claims are contested may then apply to 
have the Creditors whose claim is not contested 
put out of cause, 

GRACIEUSE— Appellant. 

versus 

VIEAU,— Reapondent. 



P. L. Chabtellieb, — Of Counsel for Appellant. 
U. Hitt:é, — Appellant's Attorney. 

t^^iU, |-0f Counsel for Respon. 

G. Tbssieb, 1 

J. AcKBOTD, > — Respondent's Attomies. 



M. Savzieb, 



Cette cause est un Appel d'un Jugement du 
Master, rendu dans les circonstances suivantes : 
Le 4 Décembre 1866, Mme. Vieau, créancière, 
ayant requis l'Ordre du prix de vente de ITm- 
meuble Cnvron présenta requête au Master pour 
obtenir une audience à laquelle seraient plaides 
certains contredits faits au dit Ordre. 

Le Master fixa l'audience demandée au 19 
Décembre, et cette audience fut renvoyée au 11 
Janvier 1867, date du Jugement dont est Appel. 

Dans l'intervalle, le 12 Décembre, à la requête 
de la Banque Orientale, l'Ordre fut clos défini- 
tivement quant aux créances non contestées, 
parmi lesquelles celle de Mme Vieau. 

Le 11 Janvier lorsque la cause fut plaidée de- 
vant le Master. M. Gracieuse, dont la créance 
coUoquée au dit Ordre avait été contestée, objec- 
ta que Mme Vieau n'avait point qualité pourpa- 
raîtro comme demanderesse dans la cause, ayant 
été désintéressée, et que sa demande devait être 
rejetée, avec dépens. Le Ma«ter décida que Mme 
Vieau avait qualité et que les parties devaient 

Elaider sur les fonds de l'affairei c'est-à-dire sur 
i valeur des Contredits. 

C'est contre ce Jugement qu'est dirigé le pré- 
sent appel. 

Les formalités de l'appel ont été observées dans 
les 8 jours réglementaires, mais les Intimés ont 
été assignés à comparaître le 29 Janvier, devant 
un Juge en Chambre. 

Au jour fixé (29 Janvier) MM. A. Lboall, 



L. RouiLLABD et G. Guibbbt, pour les Latimés, 
plaident que, par les arts. 166 et 169 des Règle- 
ments de la Cour, l'acte d'Appel devait assigner 
les parties à comparaître soit en Cour, le premier 
jour du terme prochain, soit en Chambre, pen- 
dant les \ acances, pour le premier jour ouvrable 
qui suit les huit jours réglementaires. 

Me P. Li Chastellieb, pour l'Appelant, dit 
que la loi ne fixe pas de délai. 

JUDGMENT. 

Par l'Art. 167 des règlements de la Cour, 
l'Appelant doit assigner l'Intimé à comparaître 
en Cour •* le premier jour de motions qui suit les 
huit jours réglementaires si l'on est dans le cou- 
rant d*un terme, et pour le premier jour du ter- 
me suivant si l'on est ou vacances." Cette dis- 
position est amendée par l'Art 169. Mais dans 
un sens seulement, c'est-à-dire que l'appel pour- 
ra être poursuivi pendant les vacances, devant 
un Juge en Chambre ; le règlement ne dit pas 
pour quel jour l'Intimé sera assigné. Il est ainsi 
conçu : "Out of term an appeal from an order 
of the Master may be made within the usual time 
and the usual form to the Judge at Chambers, 
who shall deal with it, as to him shall seem fit." 
Fixer un délai fatal ce serait ajouter au règle- 
ment, et je suis d'autant moins disposé à le faire 
que le Kéglement 167 donne à l'Appelant le 
droit d'assigner pour le premier jour de motions 
du terme suivant ; et l'assignation dans les va- 
cances étant pour un jour plus rapproché, les 
Intimés n'éprouvent aucun préjudice dont ils 
puissent se plaindre. 

Quant à la question de savoir si le Juge en 
Chambre est compétent pour entendre et décider 
sur un appel, en vacances, je décide qu'il est 
compétent et ordonne de procéder sur le fond. 

Après avoir entendu les avocats des deux par- 
ties, le Magistrat prononce le Jugement suiv ant : 

Je suis d'opinion que la décision du Master 
doit être maintenue. 

Il est à remarquer que l'Appelant n'a pas de- 
mandé au Master que Vieau et autres créanciers 
dont les créances ne sont pas contestées fussent 
mis hors de cause, ce qu'il avait le droit de de- 
mander quant à toutes les parties dont les droits 
se seraient trouvés alors irrévocablement fixés ; 
il demande seulement une fin de non recevoir ; 
or c'est Made. Vieau oui a requis l'Ordre ; à 
l'époque où sa requête était adressée au Master 
(4 Décembre) ses droits n'étaient |)as fixés, 
puisque la clôture partielle est postérieure (12 
jDécembre) il n'y a donc pas lieu de déclarer la 
requête de Made. Vieau non avenue. 

J'eusse conçu que l'Appelant eut demandé 
au Master la mise hors de cause de toutes les 
parties dont les droits sont fixés, et de ne laisser 
en présence, au procès, que ceux dont les droits 
sont en contestation ; il y aurait eu alors l'avan* 
tage d'éviter des frais inutiles ; mais la demande 
étant de déclarer nulle la requête de Mme. Vieau, 
je suis d'opinion que le Master, en refusant de 
déclarer cette nullité, a bien jugé, et rejette l'ap- 
pel, avec dépens. 
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JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 

ON THE APPEAL OF 

Serendat versus Saïsse^ 

From the Supreme Court of Mauritius^ delivered 26ih Februaiy 1866. 

(rtde Swprd, Vol lU, Page 170 Sf Vol. TV, Page 4). 



PRESENT : 



Lobs Justice Kkight Bbuce. 
LoDD Justice Tubnib. 

This was an Appeal against a Judgment of the 
Supreme Court of Mauritius, and also against an 
Order of the said Court, whereby a motion made» 
by the Appellant, for a new trial of the cause in 
which the said first mentioned Judgment was 
pronounced, was dismissed with costs. 

On the argument before us, the latter branch 
of the Appeal was very properly, in our opinion, 
abandoned by the Appellant's Counsel, as hope- 
less. 

The action was brought by the Respondent 
against the Appellant to recover damages for in- 
juries sustained by the Respondent, by reason of 
his bouse and furniture hayiog been destroyed 
through a fire kindled on the Appellant's land by 
labourers employed by bim to clear the ground 
for agricultural purposes, which fire was so care- 
lessly made that sparks and other burning par- 
ticles were carried over and scattered upon the 
Respondent's premises, thus causing the fire 
which was the subject of complaint. 

On the evidence adduced at the trial, the 
Court below came to the conclusion that the fire 
which destroyed the Plaintiff's house and furni- 
ture was communicated to it from the fire kind- 
led in the Appellant's field, as alleged, and tbat 
this was owing to the negligence of the men em- 
ployed by him to clear his ground. And we 
think the Court was fully justified by the evi- 
dence, in coming to (his conclusion. 

The only question, therefore, which remains is, 
whether the Appellaut was responsible for the 
negligence of the men so employed by him. 

The Bespondent grounded his claim on the Ar- 
ticle 1384 of the Cobb Napoleon (which is the 
prevailing law of Mauritius) and which is in these 
words : '* Les maîtres et commettants (sont res- 
ponsables) du dommage causé par leurs domesti- 
ques et préposés dans les fonctions auxquelles ils 
les ont employés. " 

The Respondent contended that the Appellant 
and the men he employed stood in the relation of ' 
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eommeita^Us and préposés within the meaning of 
this Article. It is necessary, therefore, to ascer- 
tain what is the meaning of the word préposé. 
It appears from Na.poleok Landais' s Dictionarjr 
that the meaning of the word " préposé " is, qui 
'* est commis à quelque chose, qui en a la garat» 
'* le soin ; " and in the same book the meaning 
ascribed to the verb préposer- is *• commettre, 
établir quelqu'un avec pouvoir de faire quelque 
chose ou d'en prendre soin. " And accordingly 
we think that, subject to the qualification here- 
after to be mentioned, the word préposé, in 
the Article, means substantially, a person who 
(tands in the same relation to the commettant as 
** domestique " does to ** maître, " i. e, a person 
whom the commettant has entrusted to perform 
certain things on his behalf. This construction of 
the word appears to be supported by a passage in 
Dalloz's Kepertoire Yol.XKXIX, page 440, No. 
689, where he says r '* Les domestiques sont une 
classe particulière de préposés. " 

The French lawyers, however, in their inter- 
pretation of the Article, have qualified the above 
construction by the doctrine that in order to 
make the commettant responsible for the negli- 
geDC3 of the/)re^o«&', the latter must be acting 
'* uous les ordtes, sous la direction et la surveil- 
lance du commettant. " This doctrine is cer- 
tainly supported by the French authorities 
to which we were referred by the Counsel for 
the Appellant, viz : Dalloz Eépertoire, tit. Ees- 
ponsabilité, chap. Ill, sect. 2, article 5, and the 
three cases of Sestofi v Salles and the Mining 
Company of the Grand Cmnbe, and The Northern 
Baihoay of Fro/nce v Boisseau and Tlie AdmvntS' 
iration of Forests v Martin, which were decided 
by the Cotjb de Cassation, and are cited in 
Dalloz. ** Junsprndence Générale " and copies 
of which were supplied to us by Counsel. 

Applying this doctrine to the present case, the 
Appellant's contention is, that the evidence shows 
he hfld parted with the control over the men he 
employed, and that they were net working under 
his orders, directions, and surveillance. 

The evidence was that the Appellant, in order 
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to clear his groand of weeds and brashwood, em- 
ployed two bands of Indian labourers 0( e of 
which was under an Indian named Beesap^, and 
the other band consisted of four men, who were 
under an Indian named Joondine, and iocluded 
a man called Reedhoo, who «pears to haw been 
the author of the mischief, oj setting fire to a 
heap of rubbish collected in the course of the 
work, so that the fire extended to some sapan 
trees. The object of petting fire to thera was, as 
Beedhoo expressed it in his evidence, *' to work 
more easily." The work was to be paid for by 
the piece, ». e. so much per acre. Ttie evidence 
leaves it doubtful whether the Appellant was to 
pay the price to Joond-ne alone, or to him and 
the other Indians in his band ; indeed, the Court 
below said the evidence rather led them to the 
conclusion that the contract was directly with all 
the Indians. 

On this eyidence, it was contended on the be- 
half of the Appellant that he is shown to have 
severed himself from the execution of the work 
and parted with all superintendence and control 
over the persons by whom it WiS performed. 

But we are of opinion that this is not a 
conclusion which is warranted by the evi- 
dence. Haying regard to the nature of the 
work and the condition of the men employed, it 
appears to us unreasonable to infer that the 
Appellant had parted with the power of correc- 
ting, as the work went on, the mode in which 
it was performed, and of dictating what kind 
of brusnwood and other growth was to be re- 
moved, and what was to be left standing, 
and how the weeds and brushwood which had 
been got up were to be dealt with, and where thev 
were to be deposited ; in other words, we think 
the evidence does not show that the general con- 
trol, direction, and surveillance of the operations 
was relinquished by the AppellaDt,by reason of the 
agreement he had made with the Indians. It may 
be observed that these men do not at all answer, 
the description given by SiBBT(*'Codes Annotés ", 
Tol. I, page 665) of •* ouvriers d'une profession 



reconnue et déterminée ; " they were ordiaaij 
labourers characterized, by the Court below, u 
" a set of idle careless semi-barbarians.** 

The view we have thus taken of the rdation 
establiFhed by the agreement between them and 
their employer is corroborated by the evidenoe 
which shows that in point of fact the Appellaot 
did interfere nnd control the men in the ooone 
of the work. For ejcample it was stid by Joon- 
dine (BecorJ p. 16) "^ Mr Serendat told oe not 
to put fire in the place where I was work- 
ing,'* " he told me to put fire in another place 

which he pointed.*' Again, Beesapa says (Re- 
cord p. 15), •* the previous dajr Mr. Serendifc 
had come and told Joondine to leave that portioa 
of ground which is fifty dollars, and go and work 
in the interior of the field." And the Appellant's 
answer (liecord p. 5) states that he haid giren 
order, five or six days before, to bum some weedi, 
but that he also gave orders that the fire ehoold 
be carefully extinguished. 

Looking, then, at the whole case, we are of 
opinion that the Appellant and the Indian whoae 
negligence caused the fire stood in the relation 
of commettant and préposé. And, as it has not 
been disputed that the negligent act was done bf 
the jpr^o«^, in the course of his employment, it 
follow s that the responsibility of the Appellant 
is made out. 

It remains to be observed that the Declaration 
in this case is not framed at all with reference to 
the Article of the Code, but charges in tbeordî- 
nary form that the servants and agents ensplojed 
by the Defendant were guilty of negligence. But 
we think that the words " servants aud agents" 
must be read in a sense which will support the 
Declaration, viz. : servants and agents acting 
under the directions, orders and surveillance of 
the Defendant. 

Por these reasons, their Lordships will hambl; 
recommend to Her Majesty that the Judgment of 
the Court below be affirmed, with Costs* 
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JUDGMBBTT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE PEIVT COUNCIL 

ON THB APPEAL OF 

Her n^jesty's Procareikr & Advocate General for Mauritius 

Braneau^ 

From the Supremo Court of Mauritius, delivered 18th June 1866. 
{yUe Sujprà, Vol IV, Page 9). 



PEESENT; 



LoBB Justice Kkioht Bbitce. 
LoBD Justice Tubkeb. 

This case has come before us npou an Appeal 
brought on behalf of the Government of the Is- 
land of Mauritius, from a decision of the Supreme 
Court of that Island. The <;[ue6tion decided bv 
that Court and which is raised by this Appeal, 
relates to the right of succeesiun to the property 
of Pierre Bruneau, deceased. 

Pierre Bruneau was a natural child of his fa- 
ther and mother, recognized by them. He had a 
brother and two sisters, also natural children of 
the same father and mother, and also recognized 
by them. His father and mother had no legiti- 
mate descendant. His father and mother, and 
hia brother and sisters, alJ died in his lifetime. 
His sisters had no descendant ; his brother had 
two natural children : Virginie Bruneau and 
Elodie Bruneau, who were recognized by their fa- 
ther ; but he bad no lawful descendant Upon 
the death of the brother, his two natural chil- 
dren, Virginie Bruneau and Elodie Bruneau, 
went to live with their uncle, Pierre Bruneau, 
and they continued to live with him down to the 
time of his death. He had been married, but he 
had no legitimate descendant, and his wife had 
predeceased him. He died intestate, leaving the 
two natural children of his natural brother, him 
surviving. Elodie Bruneau, one of these children, 
has since died, having dulv constituted her sis- 
ter, Virginie Bruneau, her universal legatee. 
Upon the death of Pierre Bruneau, the question 
arose whether the natural children of his natural 
brother were entitled to succeed to his property, 
or whether the right to succeed to it belouged to 
the Government of the Island. This question 
formed the subiect of the proceedings which have 
led up to this Appeal. It was decided by the Su- 
preme Court of the Island in favor of Virginie 
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Bruneau, the surviving natural child of the natu- 
ral brother, and it is from this decision that the 
Appeal before us is brought. 

This question is purely oiie of French law, de* 
pending upon the provisions of the '' Cobb 
Citil/' which is in force in the Island of Mauritiua 
and constitutes the law of that Island. It is ad- 
mitted on all hands to be a question on which 
there has been no recorded decision in the Courts 
of France, and as it is one of importance and of 
great difficulty we cannot but reçret that means 
have not been provided for enabling us to obtain 
the decision of the French Courts upon it, as the^ 
must be more familiar than the Judges of this 
country can be with the language and provisions 
of the " Code Citil." We have however, en- 
deavoured to obtain — ^and, from our own re- 
sources, and through the Idod assistance of a 
gentiemao of the French Bar, — have,as we believe, 
obtained all the materials which can enable us, 
or which could have enabled the French Courts, 
to form a Judgment upon the subjects ; 

And we have given the case our most delibe- 
rate and anxious consideration. We proceed, 
therefore to state the conclusion at which we 
have arrived, and the reasons on which that con- 
clusion is founded; 

Before entering upon the consideration of tha 
particular articles of the Code, on which this 
question must ultimately depend, it is, as it has 
seemed to us» important to consider the general 
principles by which the Courts are to be govern- 
ed in the construction of the Code. These prin- 
ciples, as laid down by the Court of Cassation, 
and the leading text writers of France, are con- 
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Teniently collected in the 3pd section of Sirey's 
note upon article 1 of the Code ; and we select 
the following articles of that note as bearing more 
particularly upo'i the question before ns : 

111. Lps tribunal»! ne peayent, là oà la loi ne 
distingue pns, créer des distinctions qai en altè- 
rent le fiens. Ce principe fst élémentaire en droit : 
une foule de décisions en ont fait l'application. 

112. Ils ne peuvent non plus, lorsque le sens 
de la loi est positif et certain, se dispenser de 
l'appliquer tel'e qu'elle est : il ne leur appartient 
pas de la modifier ou restreindre par aucune con* 
sidération, qiielque puissa-ite qu'elle soit. 

l]2bu. Et bien qu'une erreur se soit glissée 
dans le texte d'une loi, lei tribunaux n'en doi- 
vent pas moins appliquer h loi teUe qu'elle a été 
Îmbliéo : il ne leur appartient pas de rectifier 
'erreur. 

113. On ne peut se prévaloir des motifs d'une 
loi contre le texte de sa disposition. 

114. L'application spéciale d'un principe gé- 
néral à un cas particulier n'emporte pas déroga- 
tion virtuelle à ce principe pour tous les autres 
cas. 

110. Les lois spéciales doivent être entendues 
selon leur propre système, sans y ajouter les rè- 
gles du droit commun. 

It results, we think, from these principles.that 
in determining this question we are to be guided 
by the plain sense of the law which applies to 
tne question ; that we are to make no distinction 
which can alter that sense ; that, assuming the 
sense of tl^e law to be positive, we are not to mo- 
dify or restrict the law j that we are not to 
weigh the reasons of the law against the words 
of it ; and (which, perhaps, is more pertinent in 
its beariug upon the present case) that if the 
law applicable to the case be special, we are to 
understand it according to its particular scheme 
(propre système) without adding to it the rules of 
what is called the common law. 

Guiding ourselves, then, by these principles, 
let us first consider the Chapter of the Code on 
Irregular Successiors on which this question 
principally, if not wholly, depends. The chapter, 
it is to be observed, deals with two distinct sub- 
jects —the rights of natural children in the pro- 
perty of their father and mother, and the succes- 
sion to natural children dying without posterity. 
Articles 756 to 764. inclusive, apply to the for- 
mer of these subjects ; Articles 765 and 766 to 
the latter of them. 

We pass by, for the present, the consideration 
of the Articles 756 to 764, and proceed to consi- 
'der the Articles 765 and 766, as they stand by 
themselves. These two Articles are in there 
terms :— 

765. La succession de l'enfant naturel décédé 
sans postérité est dévolue au père ou à la mère 
qui l*a reconnu ; ou par moitié à tous les deux, 
s'il a été reconnu par l'un et par l'autre. (L, 2, 
il,e,ad 8mat. Tertull ; L.L. 2, 4, 8, £P. Undè 
€OgnaU.) 



766. £a cas de prédécès des père et mère de 
l'enfant naturel, les biens qu'il en avait reços, 
fmssent aux frères ou sœurs légitimes, s'ils se fe- 
trouvent en nature dans la succeasioa : les actions 
en reprise, s'il en eii&te, ou le prix de ces bieoi 
aliénés, s'il en est encore dû, retournent égik. 
ment aai frères et sœurs légitimes. Tous les aa- 
très biens passent aui fr^es et sœurs natareb, 
ou à leurs descendants. 

We have here, therefore, a distioctaad po»iti?e 
law that, in such a case as the present, thst<tf a 
natural child dying without posterity, and of the 
father and mother of the natural child having died 
in hia life time ? the property of the natural child, 
not received from the father and mother, shall 
go to his natural brothers and sisters- *'oû 
à leurs descendants." There is no restrii^ 
tioo or limitation on the word " descindant»,'' 
We are not here dealing with a law which, like 
onr own law, says that an illegitimate child 
is " nullius filius." The law we have to deal 
with is a law which admits certain claims of 
illegitimate children when recognized by their f*. 
rent8,which acknowledges the relation between il- 
legitimate children and their parents, and between 
the illegitimate children themselves, Frmâfeàe, 
there'^ore. it is difficult to se^ upon what g-^ouod 
a limit ought to be put upon the meaning of the 
word " descendants," or why those who are re- 
cognized by their parents as their children, aod 
whom the law recognizee m their children, should 
not be held to stand in that character, or be 
deemed to be "descendants" of their parents 
wi' hin the meaning of these Articles. The context 
of the Articles does not appear to u»^.^ «ap- 
port any such view. It cannot, we think, w 
disput d. that the words '* postérité " and * d». 
cendants" are used in these Articles aa wn. 
verlible terms; and it cannot surely be denied 
that recognized illegimate children, accordiDgto 
the provisions of the French Code, f«ll within the 
description of posterity of their parenta. Ub. 
what is more remarkable in iheseAxticlea a 
this : that, except as to property derived m 
the father and mother, legitimate brothers mû 
sisters are wholly excluded from the successioD 
to ihe property of a natural child, and are focx- 
eluded in favour of the natural brothers and»*. 
ters of a natural child ; and we cannot but im 
that it would be a strange constructzoo ot ttt^ 
Articles to hold that, although legitimate bro- 
thers and sisters are thus excluded in favour « 
natural brothers and sisters, the word ' deec^- 
dants " should so be construed as to oipp/^l 
to legitimate descendants, and thus excludes- 
tural descendants in favour of lfig>fc^»^f.\T^ 
cendants. Yet this is the length to which tù^ 

Appellant's argument must be carried m oraer *« 
maintain this Appeal. 

Taking, then, the case to depend apo° t J 
tw^ Articles alone, we think tbere could be wt«' 
if any, doubt that natural children ougbt w ^ 
considered as " descendants " within the mean^S 
of thcRO Articles. It was said, indeed, on «^ 
part of the Appellant, th«»t the word ûcbob 
dants." ex vi termini, signifies those who arewf 
ble bylaw of succeeding ; that it, of n«!^^; 
refers to the known legal course of i^"^^^^ 
but however this may be, when the w^ra r 
plied to a settled and recognized course oi 
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cent, it cannot, we thiok, be so when it is applied 
to a line of sncoession newly created by law, and 
created in fiiyonr of persons not falling within the 
settled and reco^ized ooaree of descent. At all 
events, we think that this position on the 
part of the Appellant cannot be supported 
against the opposing indicia of intention to 
which we have reft*rred. The argument on 
the part of Appellant, however, was mainly 
rested upon the other portions of this Chap- 
ter on " irregnlar successions, " and upon 
other Articles of the Code. We shall presently 
refer to these arguments ; but before doing so, 
we think it right to observe that, in our opinion, 
too much weight ought not to be attached to ar- 
guments derived from these sources. We are not 
disposed to go the length of saying thnt one part 
of the Code cannot be resorted to for the purpose 
of explaining another part of it ; but articles 765 
and 766 may well be considered to constitute and, 
in our opinion, do constitute, a special law for 
determining the succession to natural children 
dying without posterity ; and looking to the rules 
laid down for the interpretation of the Code, we 
think thnt special laws ought, as far as possible, 
to be construed according to the terms in which 
they are expressed, without either the general 
laws or the terms of other special laws being 
called in aid for the construction of them. We 
should hesitatejhowever, to dispone of this Appeal 
upon this CTOund a!one or without referring to 
the very able arguments which were urged at the 
Bar, in support of if. 

These arguments were partly founded upon 
article 756 of the Code. That article is as fol- 
lows : — , 

756. Les enfants naturels ne sont point hé- 
ritiers ; la loi ne leur accorde de droit sur les 
biens de leur père ou mère décédés, que lors- 
qu'ils ont été légalement reconnus. Elle ne leur 
accorde aucun droit sur les biens des parents de 
kur père ou mère, (Inst. 1. 3, t. 4, § 2 ; L. 2 
et 8, ïï. Undé eognati, Nov. 89 Cap 2 ;— C. C. 
334 et 8. 908.) 

This article is relied upon as establishing two 
points: let, that natural children have not the 
character of heirs ; and 2ndly, that thry cannot 
by law, take any part of the property of the re- 
lations of their father or mother. But although 
natural children have not the character of heiro, 
the law nevertheless accords to them certain 
rights and interests (which are defined by Arti- 
cles 757 and 768) in the property of their parents; 
even as against the legitimate descenoant s of 
those parents, and still greater rights and inte- 
rests against the other relations of those parents. 
It makes a wide and marked distinction between 
legitimate and natural children, attaching to the 
former the character of heirs, and refusing that 
character to the latter, but it by no means treats 
the latter as having no connection with or no 
claim upon the property of their parents ; and 
this, we think, tends much to elucidate the pro- 
vision's against natural children taking the pro- 
perty of the relations of their father or mother. 
Such property may weH have been consideted as 
family property to which natural children, not 
being re.arded as members of the family, had no 
right to succeed. We do not, therefore, leel our* 



selves mueh pressed with the argumenta founded 
npoB Article 756. 

The main stress of the Appellant's argument, 
however, rested up »n the 759tk Article of the 
Code, and upon the interpretation put upon it 
in the case of BUlard e. Billard, and upon the 
opinions of the great majority of the commenta- 
tors upon the Code, in conformity with that deci* 
fiion. This Article is in these terms : — 

759. En cas de prédécès de l'enfant naturel, 
ses enfants ou descendants peuvent réclamer les 
droits fixés par les articles précédents. (L. é ff. 
Undé cognatL) 

Looking to the decision in BUlard v, BUlard 
and to the opinions of the commentators to which 
we have referred, it would not, we think, be right 
for us to suggest any doubt upon the meaning of 
the word " descendants '* in that Article. We 
think that the word as used in that Article, must 
be taken to mean " descendants légitimes, " and 
that natural children could not claim the bene- 
fits given by this article. The argument founded 
upon tl'is article is therefore well deserving of con- 
sideration ; and perhaps it might be held to decide 
this caseif this article andArticle 766 had reference 
to the same subject and to the same state of cir« 
eumstances. But not only do these Articles con- 
stitute distinct laws, but they refer to wholly 
different states of circumstances. The one refera 
to the property which natural children have taken 
from their parents ; the other, to the property of 
the natural children themselves, not derived from 
their parents. The one deals only with the subs- 
titution of the children or descendants of pre- 
deceased natural children for the natural cnild- 
ren themselves : it refers, as we understand 
it, to property which has never come to the 
natural children themselves, and involves, there- 
fore, no other question than this : whether the 
children or descendants taking by substitu- 
tion are to be legitimate children or descen- 
dants only ? The other extends to the dispo- 
sition, and, as it seems to us, to the complete dis- 
position of the property of the natural children 
themselffP, and gives it to their natural brothers 
and sisters, " ou à leurs descendants," thus pro- 
viding for what has not, as far as we can see, 
been before provided for, the devolution of the 
property of natural children djiog without legi- 
timate or illegitimate descendants. These cir- 
cumstances are, we think, sufficient to prevent 
the construcUon of the word " descendants *' in 
the latter of these Articles, being governed by 
the construction which has been put upon it in 
the former of them. 

The provisions of the chapter on representa- 
tion were also referred to on the part of the Ap- 
pellant, in support of the argument upon 759th 
section ; but what we have already said udou the 
principal argument meets this argument also. It 
was further attempted en the part of the Appel- 
lant to draw some argument from the 767th and 
768th Articles of the Code, but these Articles do 
not se^^m to us to refer to irregular successions. 
They refer, as we think, to the regular order of 
surcession, taking it after the failure both of le- 
gitimate and illegitimate children, and after the 
exbauntion of the rules applicable to succession 
in such cases. 
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Another argument, which was much relied 
upon on the part of the Appellant, wa«, that the 
construction contended for on his part would ren- 
der the whole Code uniform and consistent; 
whereas the construction on which the decision 
appealed from proceeds would, as it was said, ren- 
der the different parts of the Code conflicting 
and inconsistent. But this argument in favour 
of uniformity is, we think, entitled to but little, 
if any, weight, when it is attempted to be applied 
to diiFerent parts of the Code having reference to 
wholly different states of circumstances, more 
especially having regard to the rules of construc- 
tion to which we have referred. Even upon the 
construction contended for by the Appellant, the 
Code would be, by no means, uniform in its effects ; 
for, supposing legitimate children only to take 
under the 766th Article (which is what the Ap- 
pellant contends for), they would not take in the 
same manner or to the same extent as they would 
take under the other Articles. They would, as it 
seems to us, take, under the 766th Article, only 
property not received by the natural brother or 
sister from his parents. The property received 
from the parents would be subject to the droit de 
retour. 

The difficulties which would arise upon the 
construction which the Courts of the Island have 
^adopted were also much relied upon on the part 
of tne Appellant. We are by no means unaware 
of these difficulties. If there be legitimate chil- 
dren, the illegitimate children may take nothing, 
or they may take equally with the legitimate 
children, or they may take the portions prescribed 
for them by Article 757. But these are not the 
questions before us, and we give no opinion upon 
them. If the natural children are descendants 
within the meaning of Article 766, they are not 
less qualified to take, because in certain events 



they roajr take nothing, or may take eqatlly wiA 
the legitimate children, or may take only a por- 
tion of I he share to which they would have bm 
entitled had they been legitimate. The true 
question in this case is, whether, as between 
them and the State, they are entitled to take ; 
and we are of opinion that upon the true con- 
struction of the Code they are so entitled. We 
think so both for the reasons which we have as- 
signed and for the reasons which are assigned in 
the very able Judgment of the Court in the Is- 
land, to which the following observations may be 
added. 

It js clear from Article 723. that in the case of 
regular succession the State takes only af^er failure 
both of legitimate and illegitimate children. It 
is equally clear that, under Article 766, the na- 
tural brothers and sisters, if surviving, would 
have taken, and the question, therefore is, in fact, 
a question of succession to or substitution for a 
natural brother or sister. Could it have been 
intended that the State should be put in a better 
position against natural children, whose parents 
would have taken, by a construction to be put 
upon the word ** descendants ", confining it to 
legitimate children ? We think that had there 
been any such intention in favour of the State, it 
would have been clearly and definitively express- 
ed. We admit the case to be one of great diffi. 
culty, and that the opinions of the conunentatois 
upon the question are conflicting, and to such a 
degree that it can hardly be said to which side 
the greater weight is due ; but upon the whole 
we think that the better reasons are in favour of 
the Bespondent, and we agree in the Judgment 
appealed from. We shall, therefore, humbly re- 
commend Her Majesty to dismiss this Appeal, 
and to dismiss it with costs. 
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COUR DE DISTRICT DES PAMPLEMOUSSES. 

Andienoe Civile du 23 Octobre 1866. 

PRÉSIDENCE DE M. ADOLPHE AUTAED DE BRAGARD. 
VALATDON ▼. FAHELAUB. 



X 



Me. LABISTOUR^ pour le plaignant, 
Me. FELLEREAU, poub la djéfense. 



A rappel de la caase Me Pellereau prend ex 
eeptîon à la jurisdiction du tribunal sur le motif 
que le défenseur demeure au quartier de Flacq 
et qu'on aurait dû l'assigner devant son juge 
naturel c'est-h-dire devant le Magistrat de ce 
district. Il fait entendre des témoins qui prou - 
Tent que le défendeur son client demeure de 
Fautre côté de la Rivière du Rempart et du 
Font FrasHn en se rendant de Fort-Louis à la 
Grand'Rivière Sud Est, et près de la propriété 
Auttralia ; endroit qui a été toujours considé- 
ré par les habitants qui j résident comme fai- 
sant partie du district de Flacq. C'est devant 
le Magtstrat Stipendiaire de Flacq que se font 
les engagements de laboureurs, et devant l'offi- 
cier de l'Etat Civil de Flacq que se font lois dé- 
clarations de naissance et de décès et les actes 
de mariage. 

Me Pellereau expose alors que la limite entre 
les quartiers de Flacq et dos Pamplemousses 
est formée par le lit de la Rivière du Rempart 
et toute personne demeurant de l'autre côté du 
Pont Praslin dans la direction de la Grand 'Ri- 
vière Sud Est est du quartier de Flacq. La 
ligne de démarcation entre les districts de l'île 
est généralement mal définie et devrait être 
précisée par une loi, mais toutes les tentatives 
fiâtes pour arriver à ce résultat ont jusqu'à 
présent échoué, et les pouvoirs* publics sont 
obligés pour reconnaître l'étendue de leur juri* 
diction d'avoir recours à d'anciennes lois sou- 
Tent confuses et toujours difficiles à appliquer. 
— Dans plusieurs cas aucun arrêté ne ûxq leurs 
limites. Cependant il croit que par rapport aux 
quartiers de Flacq et des Pamplemousses, la 
délimitation est clairement tracée. D'après 
l'Ordonnance royale du 1er Août 1768 (Code 
Delaleu, page 32) le district de Flacq est abor« 
né du côté de la ViUebague par les profondeurs 
de la Rivière du Rempart et cette loi est con- 
flrméepar l'arrêté du Général Decaen du 14 



fructidor an Xn(Code Decean No, 73) qui or- 
donne que le quartier des Pamplemousses soit 
limité par la Rivière du Rempart. D'où il ré- 
sulte que cette rivière est la limite des deux 
quartiers et que le défendeur demeurant à la 
Plaine des Roches, c'est-à-dire à Flacq, le tri- 
bunal des Pamplemousses est incompétent. 

Le défenseur ajoute que âzer une autre li- 
mite ce serait jeter la perturbation dans les ac- 
tes judiciaires et les actes de l'Etat Civil qui 
ont été faits dans la croyance que la ligne de 
séparation de deux quartiers avait été tracée 
ainsi qu'il l'avait indiqué en se fondant sur la 
loi qu'il vient de citer. 

Me Labisteur^ avocat du Plaignant, répond 
que l'opinion générale et la coutume ont tou- 
jours été de considérer la partie de la Plaine 
des Roches, située entre le Pont Praslin et le 
13mo mille, comme incluse dans*le district des 
Pamplemousses. La ligne de démarcratiou 
coupe la dite Plaine des Roches vers l'endroit 
déjà par lui indiqué, c'est-à dire vers le ISme 
mille et ce n'est point la Rivière du Rempar 
qui la côtoie. Les déclarations pour les acte 
de l'Etat Civil ont toujours été faites au bureau 
de l'Etat Civil des Pamplemousses par les per- 
sonnes résidant dans la partie de la Plaine des 
Roches qu'il vient do spécifier. Et c'est dans 
cette même localité que demeure le défendeur. 
Le Magistrat des Pamplemousses a toujours 
jugé que cette étendue de terrain était soumise 
à sa jurisdiction. La question est donc décidée 
en droit et par la coutume ; le tribunal est donc 
compétent. 

La Cour ordonne une descente sur les lieux 
et ajourne son jugement à huitaine. 

Voici le jugement rendu à cette nouvelle au - 
dience, par M. Autaid de Bragard : 

Dans cette cause, une exception a été soulevée 
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celle de la juridiction de cette Coar, en raison 
da lieu où résident les parties, c'e6t*à-dire qa*îl 
est allégué par le Conseil du défendeur que la 
cause d'action a pris naissance sur la rire droite 
de la Rivière du Bempart immédiatement après 
le Font Fraslin à Flaoq et que par conséquent 
le tribunal de Pamplemousses est incompétent. 

Les conseils et le public savent de quelle 
importance est la solution de cette question. 

En effet, il n'j a rien de plus sérieux qu'une 
question dont l'indécision est de nature à porter 
le désordre le plus grave dans les affaires ; rien 
de plus déplorable que l'incertitude sur les lî-r 
mites de deux juridictions voisines, incertitude 
qui peut vicier non seulement les actes faits par 
des particuliers; mais encore ceux émanant 
d'officiers ministériels qui n'ont qualité pour 
exercer leurs fonctions que dans certaines loca- 
lités déterminées. 

En présence d'une telle question^ le Magis- 
trat appelé 1^ la décider, devait avant de se pro- 
noncer se rendre oompte avec un soin miau- 
iieux de tous les détails qui servent à l'éclairer, 
afin de pouvoir juger en vraie connaissance de 
causey et afin de ne pas manquer à cette pres- 
cription de la loi^ qui, en matière civile, défend 
au juge de s'abstenir de rendre justice sons pré- 
texte d'obscurité ou d'insuffismce de la loi. 

A. cet efiet, aaconee peioes n'cmt été de sa 
part épargnées et ces peinee ont, je dois le dire, 
été récompensées, en ce quelles lui ont, pour 
sdnsi dire, donné l'occasion d'aborder la partie 
historique de notre pays, qu'elles l'ont ramené 
Ters l'établissement même de la Colonie ; ensuL* 
te descendant pas à pas jusqu'à l'époque ac- 
tuelle, il a parcouru les actes de la Compagnie 
des Indes, ceux du gouvernement du Boi de 
France, ceux de l'Assemblée Coloniale, et en- 
0nite les actes publiés au nom de celui qui oc- 
cupait l'Europe de son génie et de sa puissance. 
Je dois dire que chacun des actes de ces divers 
Gouvernement porte l'empreinte du caractère 
qui les distinguait. Nous y voyons d'abord 
aorgir les embarras de la Compagnie, embarras 
trop naturels. Il s'agissait, en effets de fonder 
rue ; nous voyons ensuite graduellement l'or- 
dre et la réguliif ité se produire sous le Gouver- 
nement du Boi et nous voyons l'autorité d'un 
chef qui représentait parmi nous un pouvoir 
absolu, s'imposer sous l'administration du Géné- 
ral Decaen. Enfin nous voyons sous l'adminls* 
tration de Sa Majesté Britannique, se manifes* 
1er comme dans tons les pays qui relèvent de 
ia puissance, ce respect *des mosnrs, déshabitu- 
ées^ et des droits acquis, traita caraetérisâques 



du Gouvernement sous lequel nous vivons au- 
jourd'hui. 

Après avoir consulté les registres du Conseil 
Supérieur, tout nos recueils* d'actes législatifii 
et administratifs, j'ai interrogé d'anciens habi- 
tants, des notaires qui ont fait des actes de leur 
ministère au quartier de Flaoq k celui des 
Pamplemousses. «Tai enfin consulté dés doca* 
ments émanés du Gouvernement dans le Dépar- 
tement qui était celui auquel on doit naturelle- 
ment recourir quand il s'agit d'établir la géo- 
graphie de rue dans nos différents quartiers. 

Le premier titre qui se rattache à la question 
qu'il s'agit de décider est un arrêté du Conseil 
Supérieur de Maurice, alors Ile de France, re- 
lativement à la Police de l'Ile : il est de l'an- 
née 1762. U divise l'Ile, pour sa police inté- 
rieure en huit quartiers. 

Voici ce document : 

" L'Ile de France sera divisée en 8 princi- 
paux quartiers et il sera établi des Syndics 
dans chaque quartier, savoir : 

«< lo. Le Port-Louis ou k Foèi N. 0. dent 
les limites seront du cdté de TEst la Bivièra 
des Lataniers et du côté de l'Ouest la Grand*- 
Bivière et le Buisseau de l'Anse Courtois. 

^ 3o. Le Port Bourbon o« la Port du S. E. 
dont les limites seront d'un côté la GrandlU- 
vière du Grand Port 

'\3o. Le quartier des Pamplemousses qui 
contiendra celui de la Maison Blanche et celui 
de la Bivière et Plaines des Calebasses. 

" 4o. Le quartier de U Montagne Longue 
qui contiendra celui de la Bivière du Tombeau 
et le quartier de la Bivière des Lataniers. 

^ 5o. Le quartier des Plaines T^lhems qui 
contiendra les habitations sises sur la BIfière 
Belle^Ean et celle de la Bivière NoirCè 

^ 6o. Le quartier de Moka qui contiendca le 
Bédnit^ le quartier oulllot du Béduit elle 
quartier Militaire. 

"< 7o. Le quartier de la Bivière du Bempari 

'* 8o. Et le quartier de Flaoq dont les bornes 
seront la grand'rivière du Grrand-Port.^ 

Voilà le premier document que j'ai pu ne 
procurer, le premier de ceux que nous possé- 
dons aigoard'hui, qui donne une divisioa oA' 
cielle de notre Colonie. Je ne parle pas des 
cartes, plans, et autres documents de ctM 
nature ; je n'ai pu en consulter besaooop 



plus que ceux que nouB avons tous sous 
la main et suivre avec plus de précision 
qu'à l'aide des arrêtés, les divisions qui peuvent 
avoir eu lien. 

Vient ensuite un arrêté du 11 Août 1768, 
Hais avant d'en venir aux détails de la ques- 
ûoTif il est nécessaire de recourir à deux arrêtés 
l'un de Janvier, l'autre de Février 1762, c'est* 
à-dire de dix années antérieurs pour faire voir 
qu'à cette époque un sieur Boudard avait été 
nommé arpenteur juré et admis à serment de- 
vant le Conseil supérieur à cet effet, afin de 
faire le mesurage des terrains qui avaient été 
concédés et de ceux à concéder. Il était ques* 
tion de réunir au domaine de la Compagnie un 
certain nombre de terrains qui avaient été 
abandonnés par des particuliers qui en avaient 
obtenu les concessions. 

Je fais allusion à ces deux arrêtés parce qu'à 
cette époque c'est-à-dire un quart de siècle après 
l'occupation définitive de l'Ile, il j avait des 
désordres assez fréquents sur les questions de 
réclamations, pour obliger la Compagnie, à faire 
arpenter les terrains concédés et non concédés. 
L'arrêté de Janvier 1752 prescrivait la manière 
de procéder à cet arpentage. "Le sieur Boudard, 
" y est il dit, procédera à son opération sans rien 
" cbanger nnx./aeeê ni profondeurs des conœs- 
" sionB,les réduisant toutefois suivant leurs faces 
« et profondeurs aux quantités qu'elles doivent 
^' avoir. " 

Je signale ici ces expressions faces et pro^ 
fondeurs, parce que, plus tard nous les retrou- 
rons dans les divisions des quartiers, celui de 
Flacq en particulier, et nous verrons si nous 
devons en déduire une limite réelle pour ces 
quartiers. Nous avons donc là une première di- 
vision établie par un règlement du Conseil su- 
périeur pour la Police de la Colonie. 

Plus tard, en 1768, sous le Gouvernement 
Boyal une nouvelle division a lieu ; mais avant 
de passer à,celle-ci je suis bien aise de revenir 
sur celle qui avait été adoptée par l'arrêté de 
1762 du Conseil Supérieur. 

Il statuait que : *' l'Ile serait divisée en huit 
" principaux quartiers. Le quartier des Pam- 
^' plemousses contiendra celui de la Maison 
" Blanche, de la Rivière et de la Plains des 
'< Calebasses." Il y avait donc déjà une divi- 
tion par quartier. 

En 1752, dix ans auparavant^ lorsqu'il s'agis- 
sait de la nomination d'un sieur Boudard et de 
la réunion au domaine de certaines concessions 
abandonnées, on trouve déjà les mots de quar- 
tier et de cantons employés. Est-il à supposer 



que depuis l'arrivée de M. de Nyon en 1722 
jusqu'à l'arrêté de 1762, pendant un laps de 40 
années, aucune division n'ait été établie ? Noua 
ne possédons aucune certitude à cet égard et 
nous sommes portés à croire qu'après l'occupa- 
tion de rue, il a été question d'abord de coii- 
eessionsi que les familles, en se répandant sur le 
sol, ont peu à peu introduit de certaines dé- 
nominations pour distinguer les parties du ter- 
ritoire qu'elles occupaient jusqu'à l'époque oik, 
comme le dit l'arrêté de 1762, pour la police de 
Plie, le Conseil Supérieur a jugé nécessaire 
d'établir une division officielle de la Colonie. 

Nous voyons dans ce document des limites 
bien vagues et nous remarquons surtout l'ab- 
sence de la limite la plus naturelle la meb. 
C'est qu'alors soit à l'intérieur de l'Ile, soit sur 
le littoral, la Compagnie s'était réservée les 
terrains et les forêts connus sous le nom de r^- 
serves. 

C'est vers 1767 que l'administration passa 
entièrement aux mains du roi de France. Il 
ne s'agissait plus alor» de la Police intérieure 
du pays, comme à l'époque de l'arrêté du Con- 
seil supérieur, mais de la défense de la Colonie, 
et le 1er Novembre 1768 intervint une nou- 
velle division de l'Ile en onze quartiers pour 
y établir des milices. 

Nous allons passer en revue ces différents 
quartiers, et nous parcourrons pas à pas les dif- 
férentes portions de notre pays, poui arriver à le 
constituer en entier. 



Ordonnance du Boi du ler Août 1768. 

** Sa Majesté estimant nécessaire d'établir 
des Milices dans ses colonies des Bes de Franca 
et de Bourbon, etc., etc. 

" A ordonné et ordonne : 



" Art. 6 La Colonie de l'Ile de France sera 
visée en 11 quartiers dans l'ordre qui suiV 
savoir : 



** QUIBTIXB DE LÀ BlVliBE NOIBB : 

'' Ce quartier contiendra la Bivière, le Home 
Brabant, y compris la Rive droite de la Biviè- 
re du Poste Jacotet, l'enfoncement du Tama- 
rin, la plaine de Flicq en Flacq, les plûnes St 
Pierre et la Petite Rivière dite BeUeEau." 
(c'est c'est la Ire constitution de la BIvière 
Noire en quartier.) 
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" QTTIBTIEK DES PLAINES-WILHEM8 : 

*< Ce qDAftier embrassera les terrainB qui sont 
8sr la- rive gauche de la Grand'BiTière, ceux 
qui sont bornés, par la Rivière de la Terre Boa- 
ge^jasqu'au balisage mitojea des habitations des 
sieure Déribes et de Laulne Longchamp, ceoz 
qui sont sur la rive gauche de la rivière du 
MeCinil, depuis la jonction avec celle des Plai- 
nes Wilhems en la remontant vers ** f^a Mare 
aux Joncs," par la ligne Barîn qui se termine 
aux lignes des réserves, 7 compris les terrains 
qui se trouvent à la droite de la dite ligne ; ceux 
des Yakoas, et ceux des doux rives de la Ri- 
vière du Rempart dite '' Rivière du bassin des 
Forges/' jusqu'aux chaînes des Montagnes 
du Tamarin et des trois Mamelles. " (Le 
quartier des Plaines Wilhems, on le voit, 
est étendu bien au delà des limites fixées 
dans l'arrêté de 1762, notre point de départ.— 
Je ferai remarquer en passant que les délimi- 
tations indiquées par les noms des habitations 
et des propriétaires est, en principe, mauvaise 
parce que ces noms sont trop sujets à change- 
ments ; mais il ne faut pas oublier qu'en 1762, 
M. Boudard, avait été nommé Arpenteur juré 
et qu'il y avait alors une carte des concessions 
dans l'Ile, oii tout était précisé avec soin et 
chaque changement annoté. Ce sont là des 
remarques dont l'utilité se fera mieux sentir 
quand je parlerai du rapport du Survejeur 
Général en l'année 1858.) 



" QUARTIER DE LA. TERRE ROUGE. 

*^ Ce quartier sera composé des terrains qui 
commencent au balisage mitoyen des habitations 
des sieurs Déribes et de Laulne Longchamps, 
et comprendra d'un côté, ceux qui sont sur la 
rive droite de la rivière du Ménil, en remon- 
tant cette rivière vers la Mare aux Joncs par 
la ligne Barin qui se termine aux réserves 
comme aussi les terrains sur lesquels sont les 
sources de la rivière de la Chaux, et de l'autre 
côté en traversant la rivière de la Terre Rouge, 
et en la descendant jusqu'à sa jonction avec 
celle do la Cascade, il renfermera tous les ter- 
rains qui se trouvent remonter cette livièro à 
sa rive gauche jusqu'à la ligne qui sépare ce 
quartier de celui de Moka ; les terrains adja- 
cents au piton du milieu de l'Ile, et ceux sur 
lesquels passe la chaîne des Montagnes la Selle." 



" QUARTIER PE MOKA. 

" Ce quartier contiendra les terrains qui se 
trouvent bornés par la rive droite de la Rivière 
de la Cascade, ceux qui se trouvent sur la Ri- 
vière de Moka et celle de la Grand'Rivièrè d'un 



côté et de l'autre ; ceux qui se irenvent bornés 
par les montagnes de Moka et tous les terrains 
qui sont sur les deux rives de la Rivière Fron- 
çoise, composant ci-devant le Quartier MUi* 
taire. " 

(Je fais remarquer dès à présent que Moka et 
Pamplemousses sont limitrophes). 

" QUARTIER DU PORT LOUIS. 

" Ce quartier sera borné par l'embouchure de 
la Grand' Rivière d'un côté et de l'autre par les 
terrains qui sont sur la rive gatiche de la *'fii- 
vière Sèche," (C'est prr là que Pamplemousses 
ot Port-Louis sont encore limithrophes.) 

*' QUARTIER DE LA MONTAGNE ]X>KQUK. 

" Ce quartier comprendra, d'un côté la rive 
droite de la Rivière Sèche et de l'autre la rive 
gauche de la rivière des Famplismousses, etea 
remontant jusqu'au balisage mitoyen des habita- 
tions des Sieurs Raoux et Ténèbre, comprendra 
'l^s terrains qui sont sur les deux rives de 1» 
Rivière de Piterboth jusque dans le cercle des 
montagnes formées par la chaîne de la Mon- 
tagne Longue, celle des deux Mamelles et le 
morne de la Rivière des Callebasses." 

" QUARTIER DES PAMPLEMOUSSES. 

." Ce quartier comprendra la *• Maison Blanche" 
qui se trouve terminée, par la rive droite du ruis- 
seau des Pamplemousses et en remontant, jos* 
qu'au balisage mitoyen des habitations des Sieurs 
Raoux et Ténèbre, les terrains qui sont sur Is 
droite de la Rivière des Calebasses, qui sont 
terminés par le balisage de la Yillebague, ceux 
des deux rives de la Rivière des Pamplemous- 
ses et ceux bornés par les terrains du Sieur de 
Rliune en tirant vers la butte des Papayers." 



" QUARTIER DE LA RIVIÈRE BASSE DU 
'REMPART. 

" Ce quartier contiendra les termina qui se 
trouvent d'un bord et de l'autre du Piton de la 
première découverte, (^^font Piton) ceux de la 
Poudre d'Or et des deux rives do la Rivière da 
Rempart, et remonte la dite Rivière, jusqu'aux 
habitations des enfants du feu Sieur Lejttge,et 
en traversant la rivière, jusqu'au balisage des 
terrains de la Villebague." 

(C'est le 3rae quartier limitrophe des Pao^' 
plemonsses et la limite qui vient d'être to^ 
démontre que le terrain après le Pont PrasUa 
n'était pas compris dans le quartier de 1» »*• 
vière basse du Rempart.) 
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«ÙXSnKB DÈS CAXXBB1881M; 

*^ Ce qtuurtier oontieBdi». lea temips de 1» 
▼illebague, cemz qai sont^ en remontant la Bi- 
▼ière du Rempart» depuis et compris les habi- 
iationt dea enfiuits de feu Sienr Lejnge^ jus- 
çy^ûu» taureeê d$ ladite rivière ; eenx qoi sont 
snr.la riye ganehe de la Bivière des Càlebassea 
ai lea terrain de la N^uvélU Déùoufmié. " 

(C'est par là qae Pamplemoasses arrive jus* 
qn'aa plateau de Moea.) 

Q0ABTIER PB FLAGQ- 

*' Ce quartier contiendra d'an c&té les ter- 
rains qnl se trouvent bornés par les profondeum 
de la Bivière du Bempart, ayant leur /aM sur 
leiNefleaa '•Grande Barbe" et la Bivière 
Vri^çfiàBù et de l'autre par lea terrains ayant /ace- 
sq^ la rive droite de la " Bivière Sèche ** bor- 
nis iMur les rives gauches des " Bivière Pro* 
fonde " et '' Grand'Bivière." 

(Ici se retrouvent les mots de profondeur et 
àe/àùe que j'ai signalés dans Farrêté de jan- 
vier 1762 s et il ressort de la manière dont ils 
sont employés pour limiter Flaoqi que le quar- 
.tier ne comprend pas ces profondeurs, et c'est 
ainsi que l'entendent les arpenteurs que j'ai 
consultés.) 



QT7ÀRTIXB DU POBT BOUBBON. 

" Ce quartier comprendra le terrain qui prend 
députa la nve droite de la '^ Bivière Profonde ^ 
fermant les '"I^oits Ilots" et les terrains qui 
sont dans le haut de cette mdme ** Gkunde Bi« 
vière" sur la mâme rive droite» bornés par la 
ligne de profondeur des habitations sur les- 
quéUes sont les montagnes de "la Selle" et les 
terraiiy concédés tant sur la Bivières des Cré- 
oles que sur la Bivière de '*la Chaux.* 

Tel est l'Arrfité de 1768 qui est la base fou- 
dan»ntale de la division territoriale du pays. 

Cinq ans plus tard une nouvelle division a 
lieu ; c'est par l'arrêté de 1773 ainsi conçu : 

" Sa Majesté s'étant fait représenter sou or- 
donnance du 1er Août 1768, concernant TEta- 
blissement des Milices aux Iles de France et 
Bourbon, et ayant jugé nécessaire de réduire le 
nombre des quartiers de la première de ces Iles 
a ordonné et ordonne ce qui suit : 

** Art. 1er. I/Ile de France sera à l'avenir 
divisé en kuU quartiers seulement au lieu de 
onae qui avaient été fixés par l'article VI de 
VeinèlA dn 1er Août 1768 dans Tordre qnusmt*: 



Le quartiee d& Port-LoâL^ eètoi du Port^ Boni^^ 
bon, on Port Sud-Est, celui de Flacq, celui âè 
la Bivière Basse dn Bempart on de la PoudHf 
d'Or, celui des Pamplemousses, celui des Plaig- 
nes Wilbems et celui de Moka," 

Art. 2. Les quartier des Calebasses et de W 
Montagne Longue seront et demeureront ett 
conséquence réunis à celui des Pamplemousses,^ 
pour ne former qu'un seul et même quartier,' 
sons la dénomination de quartier des Pample-^ 
mousses, en suivant les limites désignées pat^ 
l'article YI de rOrdouDance du 1er Août 1768." 

'^ Art. 3. Le quartier de la Terre Bouge sera 
et demeurera réuni à celui de Moks, pour nq 
former à Ts venir qu'un seul et môme quartier^ 
sous le nom de quartier de Moka, qui compren- 
dra les terrains assignés à ces deux quartiers 
par l'article de l'Ordounance du 1er Août 1768." 

'^ Art. 4. A l'égard des quartiers de Port- 
Louis, du «Port Bourbon, de Flaoq, de la Bi- 
vière du Noire, de la Bivière du Bempart et 
des Plaines Wilhems, ils continueront d'exister 
sur le même pied que par le passé." 

Tel était Tétat de choses en 1789. Survint 
la Bévolution; et l'Assemblée Colonia]e,par son 
Arrêté du 2 avril l?91,divisa la colonie en Hn- 
nicipalités. Cette division ne fut pas de longue 
durée. A peine débarqué à 111e de France, le 
capitaine général Decaen promulgua l'arrêté 
suivant ; (9 vendémiaire an XII.) " La division 
" militaire et civile des Iles de France, dq 1% 
*' Béunion et dépendances, est rétablie provlsol: 
** rement par quartiers, telle qu'elle était en 
" 1789 ; cependant, à l'Ile de France le canton 
** connu sous le nom de Savane formera un 
*' nouveau quartier." ' 

Je croîs devoir faire remarquer de nouvcMi 
que chacun des documents que j'ai lus porte 
avec lui le cachet de celui dont il émane.* L'an- 
rêté du général Decaen porte l'empreinte du 
caractère résolu du chef qui alors gouvernait la 
France. D'un trait de plume^ on dirait d'un 
coup de sabre, la Bévolution est supprimée^ 
Cependant un fait nouveau se. produit. Un cah^ 
ton presqu'inconnu, celui de la Savane, formera 
dorénavant un quartier. C'est l'entrée de ce 
district, aujourd'hui l'un des plus beaux et des 
plus florissants de File, dans la famille des 
grandes divisions de la colonie. 

Les divisions décrétées par le général Deoaet 
subsistent encore de nos jours, sans toutefois 
que les limites de chacun des quartiara aoieatt 
restées les mêmes. 



JVii été obligé d'examiner 



longuement 
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1ft qnestioD qui qoufl occape paroe qu'elle a éïé 
dégà pv^BGDiee sous d'autres formes et qu'elle a 
donné Heu à bien des difficultés qu'il sst devenu 
indispensable, de résoudre. 

Sous le gouveniement du général Decaen, il 
avait £eJIu intervenir entre la Rivière du Rem- 
part et Pamplemousses. A l'époque du recen- 
sement décennal de 1861, il m'avait fallu faire 
décider administrativement sur les limites entre 
Flacq et Pamplemousses* Je cite l'arr^ du 1 4 
fructidor an XII du général Decaen : 

" Vu les représentations faites par les oapi- 
*' taines commandants des quartiers des Pam- 
*' plemousses et de la Civière du Rempart, que 
** les limites respectives entre ces deux quar- 
'' tiers, n'étant pas déterminées d'une manière 
"positive, l'incertitude de savoir si telle habi- 
" tdtion était dépendante de l'un ou de l'autre 
'* quartier avait fait naître diverses réclama- 
*' tiens qui se renouvelleraienUsans doute si les 
** choses restaient plus longtemps dans cet état^ 
f>* après en avoir délibéré avec le Préfet colo- 
** niai et le Commissaire de justice arrête : 

" Art. 1er. Le quartier de la Rivière du 
*^ Rempart et des Pamplemousses sont défini- 
" tivement et irrévocablement fixés ainsi qu'il 
' « suit : 

, '^ La ligne de démarcation des deux quartiers 
commencera à la plus haute source de la Rivière 
du Rempart au point d^eînbranchement de la 
Montagne du Rempart avec celle des Calebasses. 
Elle suivra la Rivière jusqu'au Pont Praalin ; de. 
là se rendra directement au Mât des Signaux du 
Piton de la Découverte, ira joindre l'angle le plus 
Sud de la concession Senneville, longera le bali- 
sage entre cette concession et celle Derhune, re- 
descendra le balisage qui sépare les concessions 
Senneville et Latour St.-Ygest, pour reprendre 
celui qui sépare cette dernière des concessions 
Laroclie fils et Collar d aîné jusqu'à sa rencon- 
tre avec le balisage des réserves, vis à vis la 
case des gardiens : elle longera ce dernier bali* 
aage jusqu'à sa rencontre avec le grand chemin 
du Mapou, qu'elle suivra jusqu'à son embran- 
chement avec un chemin de charrois qui se 
dirige à gauche et conduit à l'avenue de l'Ëta* 
blissement aujourd'hui Courbon. Elle contour- 
nera l'établtsement toujours avec le même che* 
min qui reprend l'avenue opposée à la première 
et qui se termine par un chemin de charrois 
qui descend directement au milieu de l'anse de 
La Raie, où elle viendra s'appuyer, en laissant 
par conséquent la Mare dite aux Mulets et la 
Ântte aux Sables, à peu de distance aur la 
gauche. 

" Toutes les habitotions qui seront traversées 



par cette ligi^e, appartiendront à l'un 0a è l'au- 
tre des deux quartiers suivant que les Etablit» 
sements qui en font, partie seront de l'an ou do 
l'autre côté de la ligne. " 

La séparation aux aoudcos de la Rivière du 
Rempart et au Pont Praslin est 4ci bien inur 
chée. Elle a lieu entre Pamplemousses et 1» 
Rivière du Rempart^ et non entre Pampleraoos* 
ses et Fiacq. Depuis l'origine de la Rivière du 
Rempart, d'un côté (rive droite) l'arrêté place 
le quartier de la Rivière du Rempart, et de l'au- 
tre (rive gauche) celui des Pamplemousses* 

Cet arrêté ainsi qu'un autre arrêté de la même 
dette (14 fructidor an XII) réunit le canton des 
Trois Ilots au quartier de Flacq et fixe seule- 
ment les limites entre Flacq et le Port Sud 
Est, en s'appujant sur ce considérant : ''Que 
f* les limites des différents quartiers doivent 
*' être, autant que possible, déterminées par les 
" accidents naturels du terrain, qui peuvent 
'^servir à les asseoir invariablement, et que 
" ceux offerts par la direction des montagnes 
" sont les plus propres à remplir cet objet. " 

Sept années après, la Colonie passait sona la 
puissance de l'Angleterre. 

Examinons ce qui s'est fait depuis lors. 

J'ai déjà dit que l'Angleterre nous avait ap- 
pliqué cette pratique d'une sage politique qui 
consiste à respecter les usages, les mœurs, les 
lois d'un pajs passé sous sa domination, à ne 
pas le pousser par la violence, dans .la voie jlea 
réforme/9, mais à se l'assimiler d'une manière 
lente, progressive et libérale. 

Le premier acte du Gouvernement britan- 
nique relativement à la question dont il s'agit, 
est de 1843, c'est d'environ 35 ans postérieur à 
la conquête de l'ile. 

Une ordonnance locale (No. Il de 1684) 
fractionnait l'Ile ppur la mise à exécution de 
l'acte d'abolition de l'Esclavage et la nomination 
de Juges spéciaux. Elle ne reçut pas la sanc* 
tion de la Métropole. 

Celle No. 1 de 1835 eut le même sort. C'est 
donc seulement pour mémoire que j'en parle. 

En 1840 une autre ordonnance (No. 12), fut 
passée pour établir, en principe, la division des 
Pamplemousses en deux quartiers. Elle fut 
désapprouvée ; mais en 1843. la division eut 
lieu et l'Ordonnance No. 47 créa le quai]tier 
des '< Pamplemousses Nord" et celui jes 
"Pamplemousses Sud,'.' qui subsistèrent jus- 
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qa*à 111 créfttion âe9 H«gi84r«tare0 do .district. 

n est bon de citer cette deroière ordonnance : 

• 
^'Attenda qu'il est dcTena nécessaire, en 

raison de Taugmentation considérable de la po- 
pulation et de la cnltare, dans le quartier des 
famplemoasses, et pour les avantages des ha- 
bitants dans lears rapports arec les autorités 
locales de ce district, de la diviser en deux 
quartiers distincts. 

" Son Excellence le Grouverneur eu conseil 
a ordonné et ordonne : 

" Art ler. Le quartier des Pamplemousses 
** aéra divisé en 2 quai tiers qui seront respecti- 
^ vement appelés Pamplemousses Nord, et 
* Pamplemousses Sud." 

*' Art. 2. Les limites des deux quartiiers sont 
fixées ainsi qu^il suit : Le quartier N(Hrd sera 
borné au nord ouest par 1% mer, depuis la Poin- 
te aux Piments, près de la Baie aux Tortues 
jusqu'à la pointe de la Butte aux Sables entre 
le Cap Malheureux et l'Ile d'Ambre ; à l'Est 
par la limite naturelU du district de la Bivière 
du Rempart jusqu'au canal du Bois Bouge, et 
an sud par le dit canal depuis l'Etablissement 
appelé " Bon Espoir " jusqu'à la Pointe aux 
Piments, 

• " Art. 3. Les limites pourront être changées 
on modifiées par proclamation de Son Excellent 
ce Iç Grouverneur autant qu'il sera jugé néces- 
saire pour la convenance du public. 

*^ Art. 4 Toute portion de la Rivière du 
Rempart dont la réunion à l'un des quartiers 
susdits serait jugée convenable pourra de la 
même manière être ajoutée par proclamation de 
{Son Excellence le Gouverneur." 

Dire qu'une limité sera la Pointe aux Pi» 
menti près la Baie aux Tortues, c'est encore 
laisser bien de l'incertitude sur le point précis 
do cette limite ; et le canal du Bois Rouga 
8'arrêtant*à ^^ Bon Espoir," dire que ce canal 
lera la limite jusqu'à la Pointe aux Piments, 
c'était en réalité ne fixer aucune limite. Des 
Pamplemousses sud il n'est rien dit : ses limites 
restaient donc, sauf sa séparation d'avec les 
Pamplemousses nord, telles qu'elles se trouvent 
déterminées par l'arrêté de 1773, et l'arrêté du 
Général Decaën. 

En 1851 furent constituées les Magistratures 
de District, tribunaux de Ire instance au petit 
^ied l'on peut dire, placés dans chaque district 
à la portée des Justiciables. Il était naturel 
qiue le Gouvernement, qui établissait de telles 
Cours de Justice établit en même temps les li- 
mites de leur juridiction respective, afin qu'elles 



passent fonctionner régulièrement, et que les 
justiciables, sussent exactement à quelle auto- 
rité ils avaient à s'adresser. 

Malheureusement l'ordonnance de 1851, pro* 
mulguée à cet effet, se borne à changer les di^ 
visions territoriales, de certains districts. 

Dans Particle 1 er, Moka et Plaines Wilhems 
sont réunis. Bs ont depuis été séparés, comme 
chacun le sait. 

L'article 2, concernant la Rivière du Rempart 
et les Pamplemousses Sud et modifiant leur di- 
vision, est ainsi conçu : 

'' Les Districts de la Rivière do Rempart . 
" avec ceux des Pam plemousses Nord et Sud 
^' formeront deux districts, c'est-à-dirà : 

" Le D!:strict Je la Rivière du Rempart qui 
" sera }[>ca.i6 comme suit : du côté Nord an 
** Nord Ebt par la mer ; au Sud par le District 
'* de Flacq et du côté de l'Ouest par le chemin 
" qui conduit de la Grand Baie à Flacq, en tra- 
*< versant les habitation^ dites J^a/«, Union^ Cq» 
" roline, Labaurdoniaik, BMi Sé/our, AmiHi 
^ et PicU jusqu'au point de section du dit cher 
^' min, avec la limite qui existe entre le district 
*' de la Rivière du Rempart et celui de Flacq*** 

'' Et le district des Pamplemousses, qui sera 
'' borné à l'Est par le nouveau district de la Ri- 
*' vière du Rempart ; au Sud par le District de 
" Moka; au Sud-Ouest par la limite Municipale 
" de Port-Louis: et à l'Ouest par la mer." 

Par l'Article Z le Gouverneur est autorisé à 
modifier ces limites et celles de tous les autres 
districts toutes les fois qu'il le jugera nécessai- 
re. 

Ni cette ordonnance, f'ia chose est remarqua- 
ble) ni les A'-rêtés ou ordonnances que nous 
avons passés on revue de 1762, 1768, 1772, de 
Fructidor, An XII et de 1843 n'indiquent une 
ligne commune entre Flacq et Pamplemousses. 
D'après cos mêmes documents, il no peut j 
avoir de commun entre eux, qu'un point : Celui 
d'oii partent les limites respectives de Flacq, 
de la Rivière du Rempart, des Pamplemousses 
et de Moka. 

Depuis rOrdonnance No. 13 de 1851, on est 
parfaitement fixé sur les limites des Pample- 
mousses et de la Rivière du Rempart à partir 
de la Grand'Baie jusqu'à Thabitation Piat dan s 
la Plaine des Roches. C'est une route royale 
continue sur laquelle il n'y a point d*erreu 
possible. 

Mais quoique cette ordonnance assigne oo m 
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ALPHABETICAL LIST OF CASES 



HBPORTED IN THE COLLECTION OF 1866^ 



PLAINTIFFS AND DEFENDANTS. 



AUarakia VB. Bondineau • • • • 

Ameer the wife, (ex-parte) .... 
Apollon M. (Bankruptcy) . . . , 
Arlanda the husband va. Arlanda 
the wife, • 
Armoogon v$. the Queen . . . , 
Arnassalon v». Ramsamy . • • • • 

Aupson V8. Victoire 

Ayayou François (Bankruptcy) .. 

B 

Bax v^. Menon ••., •... 
Bazire; Eugène. (Cessio Bonorum). 
Bellard the wife t^^. Bellard the 
husband. • 
Blackburn vs. M agon and Ors . . . . 
Do V8. Thomas^ Lachambre 
& Co.«« 
Bouffé V8. Barbier & Co. and On. 
BouUe v$* Come • • • • » • . • 
BouUé vs. Hon. J. Arbuthnot. . , , 
Bréard and wife vs. Ceylon Com- 
pany. . 
Brown vs. Dantier and Ore . • » . 
Bruniquel the wife vs. Bruniquel 
the husband,. 



Campbell vs. Brémon 

Do. Do. .. .... 

Do. vs. Sénèque and Ors. . 
Cantin and Ors. vs. Bouchet and 



Cazaban the wife vs. 



Ors.. 

Cazaban the 

husband. . 

Ceylon Company vs. Chauvin. . . . 

Ceylon Company vs. Widow Pru- 

dhomme. • 

Do. t^^. Pragassa and Ors. 

Couget^ Paul, (ex-parte) .... 

Crédit Foncier of Mauritius vs. 

Dhotman and Ux. • 

D 

Desenne vs. Pilot & Co. • . ,. 
Dhotman &Brugadai;«. D, Jomain. 



Fkkges. 

100 

157 

79 

lOS 
67 
102 
161 
118 

86 
182 



74 

186 

121 

80 

90 

111 
57 

154 



91 
94 
98 

87 

181-158 
82 

117 
148 
154 

87 



140 
28 



Dioré the wife vs. Dîoré the hus- 
band and Ors. . ' 
Dioié, widow P. and Ors. vs. Dioré 

J. and Ux. and Ors. . 
Dioré vs. Slade and Ors. .... 
Donz, widow, vs. Mauritius Fire 

Insurance Company. . 

Dubois St. Alme, the wife, vs. J. & 

A. Lou mean and Anor. . 

Duval vs. Brue • . . . .... 

E 

Ecroignard vs. the Government of 
• Mauritius. . 
F 

Favory and Ors. vs. the Queen . . 
Fossoyeux P.'(Cessio Bonorum). • 
For tier i;^. widow Dioré and Ors. • 

G 

Geegah vs. the Queen 

Govinden vs. the Queen . . « . 
Gracieuse t;^. Yieau. ... .... 

H 

Hardouin and Ors. t;^. Frédéric and 

Ors.. 
Harper & Co. vs. Captain Lemon 
Hermans and Ux vs. Gourdin . • 
Hervé the wife vs. Wohrnitz • . • • 

J 

John the wife vs. John the bus- 

band.. 

L 

• 

Labaud the wife v». Labaud the 

husband. . 

L'Amiral vs. Pondart and wife . . 

Langlois and wife vs. Evenor Pilot 

&Co.. 
Lanougrarède. (Consolidated Cessio 
Bonorum of the heirs) . . 
Lanongarède. (Cessio Bonorum).. 
Laurent vs. Campbell and On . . 
Laval, Jules. (Bankruptcy) , • 

Leblanc vs. Robillard 

Lefébure vs. Brodie 



FagM' 
106 

128 
ISS 

149 

96 
6 



21 

81 

78 

124 

128 

27 

165 



189 

152 

152 

71 



79 



101 
189 

10 

182 

1 

164 

46 
160 

91 



Loizeau and Ors. vê. Widow Savy. 168 

Lottsteau and Ors. vs. Boyle .... 14 

M 

Malëpa vs. Belhombre .... 24 

Mercier vi. Boyle 99 

Mobabut and Ors. vs. de Courson 

and • • • . .... 

Mobabut and Ors vs, Kpem. ... 60 
MoUièreSf P.j the wife^ vs. Widow 

Barnard and Ors. . 84 

Mootoo vs. the Queen . . • . 23 

Mootoosamy vs. Moossa Jacob. . . • 61 
Mourga Yayaboury vs. Boulanger, 

Rostand and Ors. • ISO 

Murray vs. Johnston 22-158 

Murray vs. The War Department. 22458 

O 

Odinet and Perdrisetz vs. Gar- 

reau, V. . . 25 

P 

Feck and Delaunay vs. Jame . . . • 156 

Pelletier vs. Stanley^ Audibert and 

Ors. . 114 

Piat and AUandy and Ors. vs. 
Creditors of Tqpnet and H. Nina 

and Ors. . 65 



PAgtS. 

Pillay vs. Kisnapen and Ors • . . . 105 

Planter'i) Dock Company vs. Mar- 
tin Monoamp. • 17 

Q 

Queen vs. Poinee • • • . • « • 85 

Queen vs. Narsaye • •• • • • . • 87 

Queen vs. Turner • . • . • • . • 8)3 

Queen vs. James White 89 

Queen vs. John Morgan 184 

Queen vs. Hurrybun • • • • . • 146 

B 

Reignier^Heirs) r«. Curator of Va- 
cant Estates... 120 

S 

Sénèque^Edouard. (Bankruptcy). . 119 

Sengen vs. Js. Fraser 104 

8erret^ Emile, vs. Widow Barnard 

ftOrs.. 84 
Sinoopadiachy t^^. Sooprayachetty 

&Anox.««. 95 

T 
Teeluck^ vs. Heirs Trébuchet .... 58 

V 

Vigoureux vs. Perdreau 16 



ALPHABETICAL LIST OF lATTERS. 



JlLB8BflC£ • • • t » 

ACOOUNT CUBBENT •••• 

Do* • • • • 

ACQXTITTAITCE •#•••• 

Acts 

Adultbbt • • • t • • 

Affipavits 

Agent " ••••«• 

Do. •••«•• 

Do. 

Aliens 

Do. 

Alimont •••••. 

Appeal •••••• 

Do. 

Do. 

Do. 

Do. 

Do. ..•••. 

Do. 

Do. 

Do. 

Do. ..•••• 

Do. 

Do. • 



Communauté^ — Possession and Administration thereof, — Au- 
thority to sell ..•••# ..•••• 

AdvanceSi— Action fur the Cancellation of an Inscription of 
Mortgage»— Novation, — Promissory Note, — Mortgage 

Security, — ^Extinction by way of NoTation 

Interest thereon •••... •'.•••• ..•••• 
And Discharge (Mutual), — '* Ordre," — Appeal from a Judg- 
ment of the Master • •••... ..•••• 

Of Notoriety, — Succession, — Absent Heirs, — Motion to be 
sent in possession, — Title Deeds •••••• • • ^ . . • 

Appeal from Conviction of District Magistrate, — Evi- 
dence .,•••• ..••.• ...... ....•• 

Murder,— Jury, — Sentence of Death, — Alleged error of the 
Foreman, — New Trial. ... *..... •••••• 

And Principal, — Inland Bill of Exchange or Cheque, . . . • • 
Do. Divorce, — Procedure, — Power of Attorney, 

Oral proof. • •••••• • 

And Principal, — ^Mistake in an invoice of Gold Jewelry, — 

Appeal from Judgment of District Magistrate 

Caption of the Body, — Naturalization, — Permit of Residence. 
JuTV,-— Bight of Challenge, — Sentence of Death, — - New 

Trial 

Divorce, — Advances for costs of suit ••.... 

From a Judgment of the Master, — " Ordre '' •••'..• 

Do. do.-^-Costs • . . , , , 

Do. do. — ^Vendor's Privileçe, — Mortgage, — Re- 

newal of Inscription,-^*^ Ordre,'* " Bor- 
dereau de Collocation '* . « •....• 

Do. do. — *' Ouverture de Crédit," — Advances to 

a Sugar Estate, — - Seizure of a Landed 
Estate..,. ../••• •••••• 

Do. do.—" Ordre," -^ Mutual Acquittances and 

Discharge .•••.. • 

Do. do.— •' Ordre," — " Contredits," — Procedu- 
re,— Delays ...... 

Do. do. — ^Natural Children, — Legal Administra- 

tion of their property by their father and 
mother • • ...... ...... 

Do. do. — Arrangement under the control of the 

Court, — Judicial Mortgage, — Sale by 
Levy .... ...••• .•••.. 

Do. Of District Magistrate, 

Larceny, — Crim : Proced : — ^Witnesses. 
Do. do. — Larceny attended with breaking,— Cri- 

minal Procedure •••••• ...... 

Do. do. — Landlord's Privilege, — Provisional Sei- 
zure^ — Interpleader .... , 

Do. do. — Cross or Mark instead of a Signature, — 
New Trial, — Documents used as evi- 
dence before a District Court, — With- 
drawing the same from Record 



Pages. 
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180 

128 

120 

101 

87 
80 

154 

166 
26 

67 
181 

88 
98 

124 

117 
128 
164 

161 

188 

as 

27 
61 



102 



APPEAL •••••• 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

i^o. • • • • • • 

Do. • • t • • 

Arbitbatiok 

Abbanqbmbnt 

Do. 

Do. 

Abbest •••••• 

Assignée •••«•# 

Assignment ..•••• 

Do. 

Do. 

Do. 

Attachment .*•••• 

Do. 

XjO» u • • •• m 

Attempt 
Do. 



Do. 
Do. 

Do. 



Do. 



From Judgment of District Magistrate^ — JurisdictioDj — ^At- 
tachment, — Garnishee, — Domicile, — 
*' Déclaration affirmative «« ••«••• 

do. — Seizure of Goods, — ^Interpleader •••••• 

do. — Principal — ^Agent, — Mistake in an In* 

voice of Gold Jewelry 

do. — Commercial Partnership, — Contestation 
between Partners, — Jurisdiction of this 
Magistrate^and his discretionary power in 
snch matters,— Reference to Arbitration, 
do. — Landlord and Tenant, — ^Notice to quit 
given verbally and in writing, — Évi- 
dence • 

From Conviction of District Magistrate, — Preliminary En- 
quiry • ••• •••••• 

Do. do. — ^^Evidence, — ^Adultery ... • .. #• 

Do. do. — Embezzlement, — Oral Proof, — Crime • , 

From Judgment of Stipendiary Magistrate, — Penalty, — ^Form 
of Appeal, — Unlawfully employing an Indian Immi- 
grant. ••••• •••••• •••••• •••••• 

In contestation between Paitners, — Commercial Partnership, 

— ^Appeal from a Decision of District Magistrate 

Accepted by the majority of Creditors, and annulled by the 

Court, — ^Cessio Bonorum, — Undue Preference ••••.. 

By deed, — Promissory note, — Prête-Nom, — Supplementary 

Oath 

Do. — Obligation to deliver promissory notes of a third 
party in payment of the debtors promissory notes, — 

Action in Damages •••••• •••••• 

Under the Control of the Court, — Judicial Mortgage, — 

Appeal from a Decision of the Master . . • 

Of Judgment, — Criminal Proceedings, — Attempt at Larceny. 

Of the Vendor, — ^Cancellation of sale, — Restitution of sale 

price, — Warrantv, — Interest,— Damages, — Costs. . • • • • 

Or Subrogation, — ^Debtor and Creditor, — Payment,— Lessor 
and Lessee, — Rent, — Clause of AnnuUation of the Leaae, 
for non payment of the Rent,— Oral proof •••••• 

Of Vendors' right to several parties,— -Preference •••••• 

Of claim,— (see transfer.) 

Of Rent and Leases, — Transcription, — ^Attachment by a 

M ortgsge Creditor •••••• •••••• 

Of monies by leave of a Judge at Chambers, • • 4 • • • 

Action in validity thereof, — Principal Action •••••• 

Do. Do. Do. — Assignment of rent and of leases,— 

Transcription •••••. 

At Chastity, Obligation of an Oath,— Examination on Voire 
Dire, — Evidence ofa Child,a8 Principal Witnes8,received 
under promise to speak the truth,* Principle of non 
retroactivity of the law •• ••••.« •••••• 

At Larceny, — Criminal Proceedings, — Motion in arrest of 
Judgment •• ••€••• 
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5S 

95 

1 

8S 

81 
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75 
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88 
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186 
146 



Bankrupt 
Bankruftct 

Do. 
Do. 
Do. 

Bill 
Blows 

Bona Fidbs 



Motion for a Certificate, — ^Defective Mode of Book Keeping. 64 
Books kept some times only before the declaration of Bank* 

ruptcy, — Second Bankruptcy, — Certificate, — ^Protection. 78 

Certificate, — Protection Withdrawn •..••. «••••• 119 

Third Class Certificate Awarded. .••«.. •.••%• 128 
Motion by Assignees to stay the sale of an Immoveable prp- 

perty^ — Buildings erected through the Bankrupt. • • • « • 98 

Of £2change(InlandX — Principal and Agent. •••••• 80 

Husband and wife, — ^Divorce for specific cause, — Crueltyi*- 

Insults^..» ..••.. • •••••• 79 

Interpleader,— l^operty of MoYeables,— «Husband and wife. 16 



Books 
Bordereau 



m 

Fftgei. 
Kept Bome times only before the declaration of Bankruptcy ^-^ 

' Second Bankruptcy, — ^Certificate,— Protection •••••• 78 

de Collocation, — Vendor's Privilege, — Mortgage, — ^Renewal 
of Inscription,— '' Ordre, "--Appeal from Master's De- 
cision««.«.« •••••• IM 



Cakal 

Cancellation 



Do. 
Do. 

Do. 



•••••• • 



Do. 

Caption •••••< 

Certificate • • • • . 

Do. ...... 

Do. 

Cessio Bonorum .••,., 

Do. 



Do. ...... 

Do. • 

X/O. ..••... 

Do. 

Chastity 

Cheque 

Code •••••• 

CoMMXJNAtJTÉ ..•••• 

Concessions 

Doé •.•!•• 



59 



78 



140 



I6S 

148 
26 

78 
1.18 
119 



Contre Lettre 



Easement,— Pool of Water, — Destination du Père de Famille. 140 

Of sale of an Immoveable Property, — Execution of the Judg- 
ment of a Stipendiary Magistrate, — Master and Ser- 
vant, — Interpretation of a clause concerning the claim 
of the Workmen Laborers, — Immigrants, — Indian La- 
borers, — Employés, — Manager, — Book Keeper, — 
Evidence» — Costs .-.•.. 

Of ^sale, — Evicted purchaser, — Restitution of sale price,— 
" Assignee of the Vendor, — ^Warranty, — Interest, — Da- 
mages, — Costs •••••• 

Of sale, — Portions of ground united into one single Estate,— 
Pool of Water, — Canal, — Water Mill and Sugar 
house, — Easement, — Destination du Père de Famille^ — 
Presumptions as to ownership of water. . ...••• 

Of sale of an immoveable property, — Damages,^Improve- 
ments,— Compensation, — Appeal from a judgment of 
District Magistrate of Seychelles ••.,.. ••.... 

Of sale, — Creditors,— Tierce Opposition,— Usher,— Alleged 
preconcerted Fraud . • : . . ...... 

Of the Body, — Aliens, — Naturalization, — Permit of Residence 

Second, — Bankruptcy, — Books kept some times only before 
the declaration of Bankruptcy, — Protection 

Of Third Class Awarded, — Bankruptcy 

Bankruptcy, — Protection Withdrawn ...... ••.•••• 

Arrangement, — Undue preference, — Arrangement accepted 

by the Majority of Creditors and annulled by the Court. 1 

Legal Mortgage of the wife of a Trader, the latter having 
made a Cessio Bonorum, — Master and Servant, — Special 
clause in a Deed of sale of a Sugar Estate concerning the 
payment of wages of '^ Employés " and Laborers, — 
Banking between the Creditors of each partner •••••. 65 

Debtor being unfortunate and of good faith, — Evidence. 78 

Insolvency. * ...i... •• 182 

do. 188 

Official Assignee, — Management of Insolvent Estates, — In- 
solvency,— Seizure, — Costs ...... ...... 9144 

Promissory notes, — Set-off, Remit to the Master ....•• 164 

(Attempt at), — Obligation of an Oath, — Examination on 
" voire dire", — Evidence of a child as principal witness 
received under promise to speak the truth,— Principle 
of non Retroactivity of the Law ...... ..•••• 184 

Or Inland Bill of Exchange, — Principal and Agent 80 

Of Practise, — Sale of Sugars, — Usage of Trade,— Loss of the 

sugars after the usual delay to take delivery .••.•• 82 

Absence, — Possession and Administration thereof, — Autho- 
rity to sell ...... .••..« .•• 167 

Or Deed of Or ant, — Resolutive Conditions, — Limitation of 

Ten and Thirty Years .... 168 

Action in trespass, — Grants, of land, — Pas Géométriques, — 
Prescription of 80 years, — Government Reserve on the 
Sea Shore, — Jurisdiction of the Supreme Court 6 

Fraudulent Abstraction Alleged, — Defendant's^ Examina- 
tion, — Beginning of Proof in Writing, — Oral Evidence 
Rejected ,,,, 82 



Co8T8 Appeal from a Decision of the Masters—Refusal to stay the 

sale of an Immoveable Property belon^^ for an undi- 
vided portion to a Bankrupt,— Valuation of the Building 
set up on the Property by the Bankrupt, at his own pri- 
vate expense •••••.• 

Criminal •••••• ProceedingSi — ^Attempt at Larceny, — Motion in arrest of 

Judgment, ••. .••••• •••!•• •••••• 

Cboss Or Mark instead of a Signature, — ^New Trial, — ^Documents 

used as evidence before the District Court, — Appeal. . • • 

Cbowk €••••• Procedure, — ^Bight to sue the War Department • 

Do. • •••»•• Its prérogative, — Pleadings, — Demurrer, — Paper Books, — 

Action in damages against the Railway Company • • • « 

Cruelty •••••• Husband and wife,~Divorce for Specific cause, — ^Insults,— 

Blows •••!•• •••t«. •••••• 



PagM. 



98 
116 

lOS 

22 

99 
79 



Damages 

Do. 

Do. 

Do. 
Do. 

Do. 

Debtoe 

Do. 
Declaeatjon 

DSED 

Do. 
Default 

Delay 

Delimitation 
Deliveey 

Demueeee 
Deseetion 
Destination 



Detention 

DiSTEICTS 
DlYOECE 

Do. 

Do. 
Do. 
Do. 
Do. 

Domicile 



Easement 



•§•••• 



Expropriation for Public Purposes, — Passage,— Street,— 
Bailways • •.•••• •••••• 

To Private Property, — Improving a High Way for the pub- 
lic benefit •••••• •••••• 

Cancellation of sale, — Restitution of sale price, — Assignee of 
Vendor, — Warranty, — Interest, — Costs ' *••••• 

Action for Mismanagement of a Sugar Estate ^ • 

Action in damages for a mistake in an Invoice of Gold 
Jewelry, — Principal and Agent,— Appeal from a Judg- 
ment of District Magistrate • •••••« 

Cancellation of sale, — -Improvements, — Compensation» 



14 

21 

70 
186 



156 
168 



Being unfortun'ate, — Cessio Bonorum, — Evidence •*•••• 78 



104 

88 

158 



Principal, — Warranty, — *' Clause de fournir et faire valoir. 
Affirmative,— Attachment, — Oarnishee, — Domicile, -r- Juris- 
diction, — Appeal from Judgment of District Magistrate, 
Under Seal, — Foreign Writing, — Locus regit acftcm,— Appli- 
cation of a Foreign Law • ••••• •••••• 

Of Grant or Concession, — Resolutive Conditions, — Reunion 
to the Domain, — Limitation of ten and thirty years. • • « 
Peremption and Execution of Judgment by Default, — '' Pro- 
cès-Verbal de Carence,*' — Proof by Witnesses ...... 88 

Unexplained, — Procedure, — Judgment,— Caption of the body 90 
Of Districts, — J urisdiction of District Msgistrate. • « • » • 173 
Of Sugars sold,— Loss of Sugars, — Usage of Trade, — Code 

of Practice ..•••• •••••• 82 

Pleadings, — Paper Books,— Prerogative of the Crown« 99 

Of the Conjugal Residence, Domicile •••••• 108 

'^ Du Père de Famille, — Portion of ground reunited into one 
single Estate, — Cancellation of sale, — ^Poo> of Water,— 
Canal, — Water Mill and Sugar-house,— Presumptions as 
to Ownership of Water, — Easement •••• •••••• 140 

(Provisional) of Prisoner,— Infanticide,— Insanity , 85 

Delimitation thereof, — Jurisdiction of District Magistrate, • ITS 
Sœvitiœ ...... ..••.. •••••• «••••• 68 

For specific cause, — Husband and Wife, — Cruelty,— In- 
sults,— Blows •••••« • 

Desertion of the Conjugal Residence • , 

Advances for Costs of suit, — Alimony •••f* • 

Sœvitiœ • ...••• • 

Procedure,— Power of Attorney, — Principal and Agent,«— 

Oral Proof •••••• •••••• • 

Attachment, — Garnishee, — ** Déclaration Affirmative,"— Ju- 
risdiction, — Appeal from Judgment of District Magistrate 



79 
108 
168 
158 

154 



104 



Portions of ground united into one single Estate,— «Caooel* 
lation of sale, — Canal, — Water Mill and Sugar House,«^ 
Pool of Water,— << Destination du Père de Famille/''-^ 
Presumptions as to Ownership of Water •••#•• 140 



Embbzzlsicbnt •••••. 

Emflots ••.••( 

Employés 

Enquiry .... : 

Eviction ...••. 

Evidence 

Do. 

Do. 

Evidence.. ...... 



-Appeal from Conviction of District 



PaffM. 



Do. 



Do. 
Do. 

Do. 



..*•.. 



Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

Expert 
Expropriation 



13» 
90 



78 
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87 
38 



Crime, — Oral Proof,- 
Magistrate 

Sequestration^ — Arrears of Salary, — Closing of the Account 
of Sequestration ...... ..■.«# 

(See Master and Servant) • . . . •...•. ••.... 

(Preliminary), — ^Evidence taken down by District Clerk, — 

Appeal from Judgment of District Magistrate 81 

Cancellatiim of sale, — Restitution of sale price,— Assignee of 
the Vendor, — ^Warranty,— Interest,— Damages, — Costs. 

Oral, — Witnesses, — ^Larcenv, — Criminal procedure,-^Appeal 
from a Judgment of District Magistrate ...... 

Lease, — Rent, — ^Lessor and Lessee, — Payment, — Debtor and 
Creditor, — Assignment or Subrogation ..,••• 

(Oral), — Witnesses, — Proof of Execution of Judgment by 
default and of foreign law .....i .••*.. 

Execution of the Judgment of a Stipendiary Magistrate, — 
Master and Servant, — Cancellation of sale of an Immo- 
veable property, — Interpretation of a clause containing 
the claim of the Workmen Laborers, — Immigrants,— 
Indian Laborers, — Employés,'— Manager, — Book Keep- 
er, — ^Workmen employed bona fide on the Estate, — 
Costs ...... 

Of a child, as principal witness, received under promise to 
speak the truth, — Attempt at Chastity, — Obligation of 
an Oath, — Examination on "Voire Dire,'*— Principle of 
non retroactivfty of the law • •••... 

Ce&sio Bonorum, — Debtor being unfortunate and of good faith 

Professional and Ordinary Witnesses, — ^Infanticide, — ^Insan- 
ity, — Provisional Detention of the Prisoner ...... 

Oral, — Contre-Lettre,— Fraudulent Abstraction alleged, — De- 
fendants' Examination, — Beginningof Proof in Writing. 

Before District Magistrate, — By whom to be taken down... 

Appeal from a Judgment of District Court, — Landlord and 
Tenant, -^Notice to quit given verbally and in writing. , 

Before District Magistrate, Documents, — Withdrawing the 
same from Record, — Appeal, — Cross or Mark instead of a 
signature ., ...... 

Oral, — Embezzlement,— Appeal from Conviction of District 
Magistrate, • ...... .....i 

Value of Goods, — Fire Ineurance , 

Oral,— Divorce, — Procedure,-* Power of Attorney, — ^Princi- 
pal and Agent « •••.•• 

Letters Patent,— Survey, — Provisional Seizure,— Injunction. 

For Public Purposes,— Passage, — Street, — Railways, — 

Damages • • ...... ...... 14 
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87 

85 

82 
81 

100 



102 

129 
149 

154 
164 



Fire 

FOBBIGN 

Fbatii) 



Insurance, — ^Value of Goods, — Evidence , , , . ...... 149 

Writing,— English Deed under Seal,— Locus Regit Actum, — 

Application of a Foreign Law,— Vendors' Rights 88 

Abstraction of Document, — Contre-Lettre, — Defendants' 
Examination, — Beginning. of Proof in writing, — Oral 
Evidence rejected ••#..• ...... ••.... 82 



Oabnishee 

Goods 

g0vbb»mbkt 

Gbantb 

GUABAIÏTBB 



Attachment,— Domicile,— " Declaration Affirmative," — Ju- 
risdiction, — Appeal from Judgment of District Magi- 
strate ...... ...... ...... •.•••• 

Sold and Delivered (see Sale) . , 

(See Crown ard War Department) 

(See Concessions) ...... ...... • 

Extinction thereof by way of Novation, — ^Advances, — Ac- 
count Current,— PromissoryîNote,— Mortgage Security. 



104 



10 



VI 



Highway •••••• (SeeRoad) »•.. •••••• •••••• 

HoMiciDB (Inyoluntary) •• •••••. •••••• 88 

Do. •••••• (Do.)> — Wounds and Blows causing deathi without 

intention to kill^ — Fighting in the Streets,— Law of such 

cases ...... • , 89 

Husband ..•••• And Wife, — ^Interpleader, — Property of MoveableSj — Bona 

Fldeê 

Do. ...... Do,,— Divorce for specific causes, — Cruelty, — ^Insults, — 

Blows •••• •••••• ••••#. 79 

Do. Do.,— Separation of property between them, — " Ordre,** 

Legal Mortgage, — Eventual Collocation 96 



Immigrant Indian.-^ (See Master and Servant.) • •••••• 

Impbgyembnts To an Immoveable Property.— See cancellation of sale • • • • 

Imprisonment Provisional detention of Prisoner, — Infanticide,/— Insanity, — 

Professional and ordinary Witnesses • , • « •••••• 8S 

Indian •••*.. Immigrants. — (See Master and Servant.) • . . • ***.*.** 
Infanticide Insanity, — Professional and Ordinary Witnesses,— Provisio- 
nal Detention of Prisoner.. •••••• 85 

Injunction , Letters Patent,— Survey, — Expert, — ^Provisional Seizure. •• 154 

Inland •••••• Bill of Exchanf^e or Cheque, — Principal and Agent 80 

Insanity Infanticide, — ^Provisional detention of Prisoner, — Professional 

and ordinary witnesses . • • 85 

Insglvenct •••••• Of one of the partners,^ Partnership for working sugar 

Estate,— Action for dissolution of the co-partnery 

Do. •••••• Official Assignee* — Management of Insolvent Estates— Deb- 
tor and Creditor,<-*Cosis •••••••• 91 

Do. Do. do. do. do. do. 94 

Do. • Cessio Bonorum .... ••• 182 

Insx]Lts •••••• Husband and wife, — Divorce for specific cause^— Cruelty, 

—Blows... 79 

Insurance •••••#• (Fire,) — Value of Good8,-7-Evidence * 149 

Interest '«••#•• Cancellation of sale, — ^Evicted purchaser, — ^Restitution of 

sale price, — Assignee of the vendor, — ^Warranty ,-^Da- 

mages, — Costs . , * , 7S 

Do. On account current,— ^Partnership and liabilitjof Partners, 

—Agreement " à Forfait. *' . ^» . . • . • HO 

Intbbflbadbb .••••• Property of Moveables, — Husband and Wife, — Bona Fides. 16 

Do. Appeal from Judgment of District Magistrate,—- Land Lords' 

privilege, — Substitution of Tenant with sale of goods 

still in the premises let» — Provisional seizure 61 

Do. •••••• Seizure of Ooods, — ^Appeal from a Judgment of District Ma- 
gistrate •«• •••••••• •• 105 

Intebfbbtation •••••• Of a clause containing the claim of the Workmen Laborers, 

— ^Execution of a Judgment of the Stipendiary Magistrate, 
— Master and Servant, — Cancellation of sale of an Im- 
moveable property, — Immigrants Indians laborers,-''Bm- 
ployés," — Manager, — Book-keeper,— Workmen employ- 
ed bond fide on the Estate, — ^Evidence, — Costs .••••• 69 

Involuntaey , Homicide, (See Homicide) 

Ibbegulab • • • • • Successions, (See Succession.) •••••• •••»#• 



Judgment ••#••. By Default, — Peremption and execution thereof, — ^Procès- 

Verbal de Carence, — Proof by Witnesses 88 

Do. •••••• Procedure, — Caption of the Body, — Delay unexplained. • • • • • 90 

Jitdoe's •#•••• Order, — Outbidding of one tenth, — Summons for admission 

of the Security, — ^Vacations,— Motion« • • , * f • • • « 57 



Judicial 




JUBISDICTION 




Do. 




Do. 




Do. 




Do. 




Do. 

Jury 

Do. 


• • 9 é • • 



VII 

Fkgea. 

Mortgage» Arrangement under the Control of the Courts—* 

8ale by Levy, — ^Appeal from Decieion of the Master • • • • 188 

Of the SapremeCourt, — Concessions,— Action in Tresspass, — 
Grants of Lands, — " Pas Géométriques/' — Government 
Reserve on the Sea-shore, — Prescription of thirty years. 6 

(Summary) « — Appeal from Conviction of District Magistrate, 

— PreUminary enquiry, •••••• 81 

Of the Magistrate and his discretionary powers, — Appeal from 
Judgment of District Magistrate, — Commercial partner- 
ship, — Contestation between parties, — Reference to ar« 
bitration •••••• 95 

Attachment,— Garnishee, — Domicile, — "Declaration affirma- 
tive,'' — Appeal from Judgment of District Magistrate. . 104 

Of a Judge at Chambers, — Appeal from a Judgment of the 

Master •••••• •••••• 164 

Of District Magistrate, — ^Delimitation of Districts • 178 

Alien, — ^Right of («hallenge,— Sentence of Death, — ^New Trial 67 

Murder, — -Sentence of Death, — ^Alleged error of the Foreman, 

-Affidavits,— New Trial ...... 87 

5~ 



Labourers 
Land 

Labgeny 

Do. 

Do. 

Law 
Lease 

Do. 

Do. 

Do. 

Legal 

Do. 

Do. 

Liabiltt 

" Locus " 



(See Master and Servant) . « . . •••■•• ...••. 

Houses built thereon by a third party» — Removal of the 
Buildings . . ....•• 

Appeal from a Judgment of District Magistrate, — Criminal 
Procedure, — ^Witnesses .. • ...... 

Attended with breaking, — ^Appeal from Judgment of District 
Magistrate. • ..••.. ...... ...... 

Attempt atj — Criminal Proceedings, — ^Motion in Arrest of 
Judgment.. 

Its non retroaciivily, — Evidence, — Criminal Procedure . , , , 

Clause of Annulment thereof for non payment of the Bent, — 
Debtor and Creditor,*— Payment, — Assignment ur Su- 
brogation,— Lessor and Lessee, — Rent, — Oral Proof . , 

Landlords' Privilege^ — Appeal from Judgment of District 
Magistrate, — Substitution of Tenant with sale of goods 
still in the premises let, — Provisional Seizure, — Inter- 
pleader .••• *• ••..•• 

Landlord and Tenant, — Appeal from Judgment of District 
Court, — Notice to quit given verbally and in writing,— 
Evidence .. ...... 

Assignment of Rents, — Transcription, — Attachment by a 
Mortgage Creditor ••••.. • .•...• 

Mortgage of the Wife of a Trader, the latter having made a 
Cessio Bonnrum >..... 

Mortgage, — " Ordre,'* — Separation of property between hus- 
band and wife» — Eventual Collocation . . .••.»• 

Mortgage of the Wife,— Renunciation, — Seizure 

(Personal) of the Master, — Master and Owners of a Ship,^- 
Goods sold and delivered,— Approval of Accounts ., ,« 

Seffit Actum, — Foreign Writing, — English Deed uiider seal, 
—Application of a Foreign Law • ...... 



24 
28 

27 

146 
184 



27 



61 



100 

121 

65 

96 
106 

152 

88 



Makagbhbnt Of Sugar Estate, — Action in Damages for Mismanagement. . 136 

Mandate •..••. Form thereof authorizing the Granting of a Mortgage. • • . . • 88 

Mabk (See Cross, — Signature) r • . • . • ...••. 

Mabrieb Woman ...... (See Woman) • . ...••• ...... 

Mastbb ...... And Servant, — Appeal from a Judgment of Stipendiary Ma- 
gistrate, — Unlawfully employing an Indian Immi- 
grant, — Penalty ...... ...... 68 



Mastbb 



Do. 
Do. 

MiSTAKB 



MONTKANS DB DbOIT. . • • 
MO&TQAOB 



Do. 

Do. 

Do. 
. Do. 

MORTGAGB 

Do. 

Motion 

Do. 

Moveables 

MUBDBR 



Natubal 



vm 

And Seryfint, — ^Execution of the Judgment of a Stipendiary 
Magistrate, — Cancellation of siJe of an Immoveable 
' Property, — Interpretation of a clause concerning the 
claim of Workmen Laborers, — ^Immigrants, — Indian 
Laborers, — " Employés," — ^Manager, — Book Keeper,— 
Workmen employed bond fide un the Estate, — Evi- 
dence, — Costs ..•••• •••#.. 

And Servant, — Sale of a Sugar Estate — ^Payment of Wages 
of *' Employés " and Laborers ,by way of subrogation. • 

And owners of a ship, — Goods sold and deliyered, — Approval 
of Account,— Personal Liability of the Master ...... 

In an Invoice of Gold Jewelry, — ^Principal and Agent,— 
Appeal from Judgment of District Magistrate ••••«. 

Procedure, — Right to sue the War Department' 

Security, — ^Novation,— 'Action for the cancellation of an Ins- 
cription of Mortgage, — Advances, — Account Current,— 
Promissory note, — Extinction of Guarantee by way of 
novation .. •• •••••• 

Form of iVfandate authorizing the Granting thereof ...... 

(Legal) of the wife of a trader, the latter having made a 
Cessio Bonorum ...«•• ...••• 

(Judicial), — Arrangement under the Control of the Court,— 
Sale by Levy, — ^Appeal frem Decision of the Master .. 

Vendor's Privilege, — Renewal of Inscription, — " Ordre '*,— 
" Bordereau de Collocation," — Appeal from Master's 
Decision .. •••••• ...••• 

(Legal), — ** Ordre," — Separation of property between hus- 
band and wife, — Eventual Collocation . • «..•*• 

(Legal) of the wife, — Renunciation, — Seizure ...••• 

To be sent in possession, — Succession, — Absent Heirs,— 
Title Deeds,— Acts of Notoriety .... . . . . • 

In Arrest of Judgment, — Criminal Proceedings,— Attempt at 
ijarceny .... •..«» .••••• • • . . • • 

Property thereof, — Interpleader — Husband and Wife,— 
Bona Fide. . • ..•••• 

Jury, — Sentence of Death, — Alleged error of the Foreman,— 
Affidavits,— New Trial .. •...•. ..•"•• 



Agft 



sion 



Do. •••«.. Do.| — Succession, — ^Right of Representation • 

Do. ••••.. Do., — Legal Administration of their goods and property 

by their father and ihother, — ^Appeal from « Judgment 

of the Master • . t • • • 

Natubalizatok • Aliens, — Caption of the Body, — Permit of Residence 

"" •••... Jury ,— Sentence of Death,— Alien, — Bight of Challenge . . 
Do., — Do., — Murder, — ^Alleged error of Fore- 
man,— Affidavits 

• ••§•• Cross or Mark instead of a Signature, — Documents used as 
Evidence before a District Court, — Appeal 

• §•••• To quit given verbally and in writing, — ^Appeal from a Judg- 
ment of [District Court, — ^Landlord and Tenant,— Evi- 
dence •••... . ••.•.. •••••• 

• ••••• (See Acts of Notoriety) .•.••• ••.... •••«•• 

• ••••• Action for the Cancellation of an Inscription of Mortgage,*- 
Advances, — Account Current, — Promissory Note,— 
Mortgage Security,— Extinction of Guarantee by way 
ofNovation •••••• 

Nulla Bona -Judgment by Default,— Execution thereof, — Peremption • ■ 

])o. •••••• (See Procès-Verbal de Carence) ••••.. .••«•* 



New Trial 
Do. 

Do. 

NOTICB 



notoribtt 
Novation 



ISg 



Children and Natural Grand Children, — Irregular Sacces- 



65 
1S3 

m 

96 
106 

120 

U6 

16 

81 

139 
139 

161 
26 
61 

81 

10Î 

100 



10 

38 



Oath 



(Supplementary), — Arrangement by deed,— PromiflSWT''^' 
— "PiêteNom'' 



i«f •• 



IX 



Oath • • t • • 

Official • •• • • 

Do. ..,.. 

Oral Evidence • • • • • 

O&DEK ••••.• 

^'Okdbb" ..••. 

Do. 

Do. 

Do. ..... 

Do. 

Outbidding • • . • • 

'• Ouverture ** ••.#•. 

Ownership ...... 

Paper Book • • . • . 

Partnership ••..., 

Do. , .... 

Do. 



PagM. 



tt 



Pa8 Géométriques 



Passage 

Payment ....•• 

Peremption • • t • • • 

Pebmit ••.••• 

Pleadings •••••• 

Pool op Water ...... 

Possession .•••••• 

Do. ...••. 

Power •••••• 

Power 

Preference ..••.. 

Do. ...... 



Its obIip;ation, — Attempt at Chastitv,*— Evidence of aehîldat 
Pnncîpal Witness to speak the truth, — Principle of 
non retroactivity of the Law •••••• 

Assignee^-^Management of* Insolvent Estates^— -Insolvency, 
— Debtor and Creditor, — Costs , ••.... 

Assignee, — Management of Insolvent Estates,— Insolvency, 
— Debtor and Creditor, — Costs ..•••• 

(See Evidence) %...•• -•••«• •••••• 

Of a Judge, — Outbidding of one tenth, — Summons for ad- 
mission of the security, — ^Vacation, — Motion ••••.•• 57 

Appeal from Judgment of the Master, — Estate held in un- 
divided share ....... • 

Legal Mortgage,— -Separation of property between Husband 
and Wife,—-Eventual Collocation ..•••. 

Vendor's Privilege, — Mortgage,— Renewal of Inscription,-— 
*' Bordereau de Collocation,'* — ^Appeal from Master's 
Decision .••••• •••••« 

Mutual Acquittance and Discharge,— Appeal from Judgment 
of the Master ••.••• 

" Contredits," — Procedure, — Claims not contested 164 

Of one tenth, — Order of the Judge, — Summons for admis- 
sion of the Security, — ^Vacation, — Motion ...... 57 

^' De Crédit," — Advances to a Sugar Estate striking a Ba- 
lance, — Seizure of a landed Estate •••..• 117 

Of the soil,- Property, — Ownership of Houses built on the 

land 48 



IM 

91 
94 



88 
96 



124 

1JB8 



Pleadings, — Demurrer,^^Action in Damages against the 
Railway Company — ,Prerogative of the Crown 

For working a Sugar Estate, — Insolvency of one of the 
Partners, — Action for dissolution of the co-partnery • . 

Banking between the creditors of the firm and the creditors 
of each partner •.•••• 

Commercial» — Appeal from a Decision of District Magis- 
trate, — Contestation between partners,— Jurisdiction of 
the Magistrate and his discretionary power in such mat- 
ters, — Reference to Arbitration .••••• 

Action in Trespass, — Concessions, — Grants of Land, — Go- 
vernment Reserve on the Sea Shore, — Prescription of 
80 years, — Jurisdiction of the Supreme Court •••... 

Expropriation for public purposes, — Damages, — Street, — 
Railways.. •• ••••.. 

Debtor and Creditor, — Assignment or Subrogation, — Lessor 
and Lessee, — Rent, — Clause of Annulment ol the Lease, 
for non payment of the Rent, — Oral Proof •••••• 

And Execution of Judgment by default, — Procès-Verbal de 
Carence, — Proof by Witnesses ...... 

Of Residence, — Aliens, — Caption of the Body, — Naturaliza- 
tion ••••«• •.•••• 

Demuirer, — Paper Books,— Action in Damages against the 
Railway Company, — Prerogative of the Crown 

Easement, — Canal, — Destination du Père de Famille 140 

Property of Moveables, — Intfrpleader,— «Husband and wife, — 

Bona Fides • 16 

Administration of a Communauté, — Absence, — Authority to 

sell 167 

Of Attorney,-* Form thereof for granting a Mor(!|age • 88 

Of Attorney, — Divorce, — Procédure, — Principal and Agent, 

—Oral Proof 154 

Undue, — Cessio Bonorum, — Arrangement accepted by tbo 

majority of Creditors and annulled by the Court. • « •• • 1 

When vendor's rights are assigned to several parties 88 



99 
S5 
65 



95 



6 
14 



27 
88 
26 
99 



PSELimNABY • 

PXBSOQATI VE •••••• 

PRESCBIPXION •••••• 

Do. 

Fbesithftions 

'^Peête-Nom" 

Principal •«••..• 

Do. 

Do. 

Privilege • 

Privilege •••••• 

Procedure •••••• 

Do. 

Do. 

Procès-Verbal ...••.. 

Professional •••••• 

Promissory Note 

Dp. ••<•#• 

Do. 

Do. 

Property •••••• 

Do. 

Protection ...... 

Do. 

Provisional ....•« 

Do. 



Enquiry, — Appeal Cram Conyiction of District Magistrate,^ 
Summary JurisdictioD, — Clerk of-District Court .••••• 

Of the Crown, — Pleadings, — Demurrer, — Paper Books.— 
Action in Damages against the Railway Company • . • • 

Of SO years^ — ^Action in Trespass, — Concessions,— Giants of 
Land, — ^' Pas Géométriques **, — Oovemment Besenra 
on the sea shore, — Jurisdiction of the Supreme Court. • 

Of 10 and SO years,— Deed of Grant or Concessioa,-— Besoin- 
tive Conditions • ...«••••• .••••« 

As to Ownership of Water, — Portions of Ground united in 
one single Estate, — Cancellation of Sale> — ^Pool of water, 
— Canid, — Water-Mill and Sugar-House, — Easement, 
— Destination du Père de Famille •••••• •••••• 

Arrangement by Deed, — Promissory Note,— -Supplementary 
Oath ...... 

And Agent, — Action in Damages, — ^Mistake in an Invoice of 
Gold Jewelry, — Appeal from Judgment of District 
Magistrate* • •••••• ••»r'.« •••••. 

And Agent,— Inland Bill of ib^change or Cheque •...•• 

Do, — Divorce,— Procedure, — Power of Attorney,— 

Oral Proof.. •••••• •••••• •••••• 

Of Workmen Laborers on the sale price of a landed Estate, 
— ^Employés, — Manager, — Book-Keeper^ — Evidence,— 
Costs, — Execution of a Judgment of Stipendiary Ma- 
gistrate, — ^Master and Servant, — Immigrants .• 

Of Landlord, — ^Appeal from a Judgment of District Magis- 
trate, — Substitution of Tenant with sale of goods still 
in the premises let, — Provisional Seizure, — ^Interpleader. 

Plaintiff,— Transfer of the rights of a third party,— Validity 
of the transfer contested, — Price of the transfer not 
mentioned •• ...... ....•*• ••..•• 

Judgment, — Caption of the Body, — Delay unexplained. 

Divorce, — Power of Attorney, — Principal and agent, — Oral- 
proof ...••• •••..• 

De Carence ",— Pei«mption and execution of Judgment by 
default, — Proof by witnesses ...... ..•••• 

And Ordinary witnesses, — Infanticide, — ^Insanity, — Prori- 
sional detention of the prisoner .••••• •••••• 

Novation, — Action for the Cancellation of an Inscription of 
mortgage, — Advances, — Account Current, — Mortgage 
Security,— Extinction of Guarantee byway of novation. 

Arrangement by deed,—" Prête Nom," — Supplementary 
Oath...... •• ••• 

Arrangement by deed,— Action in damages . • t • ■ •••• 

Cessio Ronorum, — Set-off, — ^Bemit to the Master •••••• 

Ownership of the Soil,— Ownership of houses built on the 
Land •••••• 

Separation thereof between husband and wife " Ordre ''j--" 
Legal Mortgage, — Eventual Collocation •••••• 

Second Bankruptcy^ — Books kept some times only before 
the Declaration of Bankruptcy ,<?-Certificate 

Withdrawn, — ^Bankruptcy, — Certificate -»...• 

Detention ofPrisoner, — Infanticide,^— Insanity, — Professicmai 
and Ordinary witnesses • •••••• 

Seizure,— Letters Patent, — Survey, — Expert, — Injunction. 



81 



9» 



158 



140 

is 



156 



15é 



61 



« 



154 



85 



10 

8S 

84 

164 

24 



78 
119 



154 



Bailwats 
Bboos» 



Expropriation for Public 

Damages ., .^ 

Procedure,— Plaintiff,— Transfer of his Bights to a •— 

party,— Validity of the Transfer contested,— Price of 



Purposes,'— «Passage,— Street,— 

— •••••: 

tidd 



the transfer not mentioned 



■ •••• 



a 






Bbkbwal •••••• 

Bbnt •••••• 

Bbnunoiation t 

Bbpbbsbntation •••••• 

Bbsidbncb • • t • ê • 

Bbsolutxyb • <• • • •• 

BBtflTrUTlOM fttttt 

Bbtboaotivitt ••§••• 

Salb l%%.7i 

Do. 

Do. 

Do* ...... 

Do. ...... 

Do, •••It» 

Do. •••••• 

Do. •••••• 

Do. •••••• 

Do. •$•€•• 

Sbcubitt ••€••• 

Do. • t • • • • 

Sbiztjbb •••••• 

Do. •••••• 

Do. 

AlO. • • • • • • 

Do. 

Do. •••••• 



XI 

• 

To Arbitration, — Appeal from a Dedsion of District Magis- 
trates—Commercial PartDership,— -Contestation between 
Partners^ — Jurisdiotionof the Magistrate and his discre- 
tionary power in such matters • •••••• 

Of Inscription,— Vendor's Privilege,— Mortgage,— "Ordre/* 
—Bordereau de Collocation, — Appeal nom Master's 
Decision. ••• ...••• •••••• •••••« 

(See Lease) ..•• • «••••• 

Of the wife,~Legal Mortgage,— Action in Nullity of such 
Renunciation, — Seizure . • • 

Sucession,— Natural Children. . • ••.••• •••»•• 

Permit thereof,— Aliens,— Caption of the Body,— Naturaliat- 
tion •••... ...••• •••.•• •••••• 

Conditions, — Deed of Orant or Concession, — ^Limitation of 
lOandSOyears •••*••• •••••• ...... 

Of sale price,— Cancellation of sale, — Evicted purchaser,— 
Assignee of the Vendor, — ^Warranty,— Interest,— Da- 
mages, — Costs ••!%••• ••.••• 

Of the Law,— Evidence, — ^Criminal Procedure 



Fiffes. 

96 

1S4 

106 
139 

26 

158 



7» 
1S4 



Improving thereof, — Damages to priyate property •••••• 21 



Z% 



8S 



78 

98 



lU 



163 



Of Sugars,— XJsaee of Trade, — Code of Practice, — Loss of 
the Sugars after the usual delay to take delivery. 

By Levy, (see Seizure.) • •••••• •••••• 

Of Immoveable Property, — Vendor's Bights 

Do. do. — Cancellation thereof, — Evicted 

Purchaser, — ^Restitution of Sale Price, — Assignee of tlie 
Vendors, — Warranty, — ^Interest, — ^Damages,— Costs • • 

Of an Immoveable Property before the Master, — Motion to 
stay the same at the request of Assignees • • • • • • 

Of an Immoveable Property, — ^Married woman acting with» 
out authorization, — Capacity wrongfully assumed, — ^Ac- 
tion in nullity of the Sale, — ^Third holders being of good 
faith ...•••• •••••• ....•• ••••«» 

Of an Immoveable Property, — Cancellation thereof, — ^Dama« 
ges, — Improvements, — Compensation, — ^Appeal from a 
Judgment of the District Magistrate of Seychelles • • • • 

Of Immoveable Property, — ^Vendor's Privilege, — ^Mortgage, 
— Renewal of Inscription, — '' Ordre," — *' Bordereau de 
Collocation," — ^Appeal from Master's Decision •••••• 124 

By Levy,— Judicial Mortgage, — Arrangement under the con- 
trol of the Court, — Appeal from a Decirion of the Mas- 
ter • •••••• 

Of Immoveable Property, — Cancellation thereof, — Creditors, 
— ^''Tierce Opposition," Usher,— Alleged preconcerted 
fraud «... • ....w. 

Of Goods, <— Masters and Owners of a Ship, — Approval of 
Account, — Personal liability of the Master ...••• 

Summons for admission thereof, — ^Outbidding of one tenth,— 
Vacations, — Judge's Order,-— Motion • . ...••• 

(See Warranty). . . 

(Provisional), — ^Appeal from a Judgment of District Magis- 
trate, — Landlord's Privilege, — Substitution of Tenant 
with sale of goods still in the premises let, — Interpleader 

Of an Immoveable Property, — Cessio Bonorum, — ^Costs. •• • 91-94 

Of Goods, — ^Interpleader, — ^Appeal from a Judgment of Dis- 
trict Magistrate 

Legal Mortgage, — ^Renunciation of the wife, — ^Action in nul- 
lity of such Renunciation ..<... 

Of a landed estate, — '* Ouverture de Crédit," — Advances to 
a Sugar Estate 

(Provisional),— Letters Patent,— Survey,— Skilled Wit- 
nesses,— Expert,— Injunction . , . , 



ISS 



148 

67 



61 



106 
106 
117 



166 



Sbktbkcb of Dbath. «. . 


Sbparatiok 


• ••••• 


Sbqttbsibation 




Do, 
Sbbtitudbs 
Sbbvant 
Sbt-Off 

SiGNATUBB 


• 
• •• • • • 


Sœtitiœ 
Do. 
Soil 
Stbbbt 




SUBBOOATION 




SUCCBSSION 


• 


Do. 
Do. 


• ••••• 

• 



Sufplbhbntabt •••••• 

SxTBBNCHiBS §••••• 



Tbkant 
Tbndbbs 



Tribo Holdbbs 



TiBBCB " OPFOeiTION ** • , 



Title dbbds 

Tbadb 

Tbadbb 

Tbakscbiption 

Tbansfbb 



Do. 
Do* 
Tbbspam 



xn 

Murder,— Jary, — Alleged error of the ForemaDj— Affida- 
yits, — ^New Trial ••••.. .;•••• •••••• 

Of property between husband andwife^ — ^"Ordre/' — ^Legal 
Mortgage, — Eventual Collocation 

Employé, — Arrears of Salary, — Closing of the account of Se- 
questration ..•••• 

Action in damages against Sequestrator. •• • 

(See Easement). . • •••••• 

(See Master) .••••• 

Promissory Notes, — Cessio Bonorum, — ^Bemit to the Mastsr« 

Cross or Mark used instead of,— New Trial, — ^Documents 
used as evidence before a District Court, — Withdrawing 
the same from Record, — Appeal. • • •• • 

Divorce,— Action dismissed • 

Do. do. ...... •••«•• •••••• 

(See Land) •••• «••••• •••••• •••••. 

Expropriation for Public Purpo8e8,"^Pa8sage,— -Bailwajs,— 
Damages ••«••. ••••«• •••«.. 

Or Assignment, — ^Debtor and Creditor, — ^Payment, — ^Lessor 
and Lessee, — Rent, — Clause of Annulment for non-pay- 
ment of the Rent, — Oral proof ••••»• 

Absent Heirs,— Motion to be sent in possession,— Title- 
Deeds, — Acts of Notoriety •••••• .*■••• 

Right of Representation, — ^Natural Children 

Natural children, — Administration of their property by their 
father and mother ..•••• 

Oaths, — (See Oath) ••••*• 

(See Outbidding) ....•• 

\oee i^easey*. .«•• «..••. ■•■••• ..•••• 

(Verbal) of rent,— Debtor and Creditor, — Payment, — ^Assign- 
ment or Subrogation, — Lessor and Lessee,— ^Clause of 
Annulment for non payment of the Rent,— Oral Proof 

Being of good faith,— Sale of Inunoveable property,*— 
Married Woman acting without authorization,— Capacity 
wrongfully assumed, — Action in nullity of the sale. 

Cancellation of sale, — Creditors, — Usher^^-* Alleged pre- 
concerted fraud •••••• •••••• • 

Succession, — Acts of notoriety •••... ••!•«• 

Usage, — Sale of sugar, — Delay for delivery 

Who has made a Cessio Bonorum, — Legal Mortgage of the 
wife •••••• •••••• ••.... 

Assignment of Rents and of Leases,— Attachment by a mort- 
gage Creditor • •••••• ••«•■• 

Of rights to a third party,— Procedure,— Plaintiff,— Validity 
of the transfer contested, — ^Price of the tranfer not meo- 
tioned,— 'The Assignor and Assignee mentioned as co- 
Plaintifb on the Record ••••%• 

Of claim,— Principal Debtor and Warranty,— Clause of 
'' fournir et faire valoir," •••••• 

Of sale price,— Warranty,*— Cancellation of sale,*— Action in 
Restitution ••.••• ^•••••. • ••••••• 

Action in,—" Concession,"— Grants'of Land,—" Pas Géo- 
métriques." — Government Reserye on the Sea-shorei-* 
Prescription of 80 years,— Jurisdiction of the Soprem^ 
Court •••••• ••#••••••••• •••••• 



87 



III 



164 



102 
6S 



14 



2T 



IJ} 

m 



27 



114 

141 
W 
» 



HI 



n 



USAOB 
XJSHSK 



Of Trade,— Sale of Sugars,- Code of Practice, --Loss of A^ 
Sugars after the usual delay to take deliyery ***„'* 

Cancellation of 8aIe,—CreditorS|— " Tierce OpposiUoDj -" 
Alleged preconcerted Fraud ...... 



140 



Vacatiokb 
Valuation 



VaiiUB 
Ybndobs' 
Do. 



xm 



PftgM. 



Summons for validity of outbidding during Yacations. . . • • • 57 
Of the Buildings set up on the property by the Bankrupt at 
his own private expense^— Costs, — Appeal from Decision 
of the Master, — Refusal to stay the sale of an Immovea- 
ble Property belonging for an undivided p'^rtion to the 

Bankrupt • . ....•• • . • • • • 98 

Of Goods, — Fire Insurance, — Evidence . . • • • .•.*•• 149 
Rights, — Preference when assigned to several parties. • • • • . 38 
Privilege, — Mortgage. — Renewal of Inscription, — *' Ordre," 
— " Bordereau de Collocation," — Appeal from Master's 
Decision • • • 124 



War Dbfarthbnt • • , « 
Warrant op Patmbht... 
Warranty ....•• 



Do. 
Do. 

Watbr 



WiTNRSSBB • . . . 

Woman . • • . 

Workmen 
Wounds ... 

Writino . . . , 

Writtbn Etidbncb . , 



Petition for leave to sue, — '' Montrans de Droit " 

(See Bordereau de Collocation/') 

Extinction of, hj way of Novation, — Action for the Cancella- 
tion of an Insciiption of Mortgage, — \dvances, — Ac- 
count Current, — Promissory Notes, — Mortgage Security. 

Principal debtor, — Clause of " fournir et faire valoir " 

Cancellation of ênle^ — ^Restitution of sale price, — Assignee 
of the Vendor, — Interest, — Damages, — Costs • 

Mill and Sugar House, — Portions of ground united into one 
single Estate, — Cancellation of sale,— Pool of Water,— 
Canal, — Easement, — Destination du Père de Famille/'— 
Presumptions as to Ownership of Water • 

(See Evidence) 

(Married) acting without authorization^ — Sffle of Immoveable 
Property, — Capacity wrongfully assumed, — ^Action in 
nullity of the sale, — Third Holders being of good faith • 

(See Master and Servant.) ... 

And Blows causing death without intention to kill, — ^Invo- 
luntary Homicide, — ^Law of such cases . . ...••• 

Foreign,— English Deed under Seal, — Locus Regit Actum,-^ 
Application of a Foreign Law 

(Beginning of), — (See Evidence.) •••••• 
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71 

78 
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114 



89 
38 
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ALPHABETICAL LIST OF CASES 



REPORTED IN THE COLLECTION OE 1866 



DEFENDANTS AND PLAINTIFFS. 



Ameer, the wife (Exporte.) 
Apollon, M. (Bankruptcy) • . . . 

Arbutbnot ais. Boullé 

Arlanda, the wife, ats, Arlanda the 
husband. • 
Ayavoui François. (Bankruptcy.). • 
B 

Barbier & Co. & Ors. ata. Bouffé 
Barnard widow & Ore. ate. Emile 

Serret. • 
Barnard widow & Ors. ati. P. 
Mollières the wife. • 
Bazire, Eugène. (Cessio Bonorum.) 
Belhombre ati. Malépa • • • • 

Bellard the husband ats. Bellard 
the wife. • 
Bouchet and Ors. Vi/«. Cantin and 

Ors. . . 

Boulanger Rostand and Ors. ai$. 

Mourga Vayaboury, « 

Boyle ats. Lousteau and Ors 

Boyle at8. Mercier 

Bremon ats\ Campbell ..... 
Brodie ats, Lefébure! ... * • • . • 
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